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INTRODUCTION
In response to a recommendation of the Building Quality in the ACT report, 
the ACT Government committed to undertake a policy review (the review) 
of the ACT Building Act 2004 (the Act) and the associated regulatory and 
administrative system. 

The intention of the review was to ensure the regulatory system remains effective 
over time and keeps pace with changes in industry and community expectations 
for the built environment across all types of buildings.  

The main objectives of building regulation are:

• to protect the health, safety and wellbeing of the public by setting minimum 
standards for the design, construction, maintenance and use of buildings 
and other structures 

• to protect those involved in the construction process from incompetent or 
unfair practices.  

Building regulation must also be responsive 
to emerging technologies and ideas that 
can provide significant improvements to the 
built environment or industry practices and 
conditions. As well as protecting people, an 
effective and efficient building regulatory system 
will also support a strong construction industry. 

On 23 November 2015, the Minister for Planning 
released a discussion paper on reform options 
and proposals. The discussion paper canvassed 
feedback on reforms targeting some of the most 
common issues relating to building quality and 
compliance raised during the review as well as 
concerns about payment arrangements between 
contractors, particularly for:

• creating more effective protections for 
residential building owners and improving 
dispute resolution processes for residential 
building work 

• responding to the challenges and issues 
relating to multi-unit residential buildings 

• improving documentation for building projects

• enhancing on-site supervision and verification 
of work at critical stages 

• strengthening the builders’ and building 
surveyors’ licensing systems

• targeting administrative and compliance 
actions to better prevent the occurrence and 
severity of defects 

• reducing the impact of insolvencies, 
bankruptcies and financial management 
issues and improving security of payments.  

The reform options relate to essential aspects of 
the building process and to issues particularly 
affecting residential buildings and management 
of project and retention funds. They cover 
different stages in the design and construction 
process where interventions are likely to be 
effective to reduce building defects and to avoid 
lengthy and protracted disputes. New reforms will 
work alongside existing compliance mechanisms 
and be supported by information and education. 
Reforms cover legislation and administration.  
Major policy and legislation changes will be 
subject to regulatory impact analysis.

A summary of reforms arising from the 
discussion paper and the community responses 
is at Attachment 3. 
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CONSULTATION PERIOD  
AND RESPONSE 
Consultation on the proposals ran from  
23 November to 12 February 2016. 

The Environment and Planning Directorate 
(EPD) received 32 written submissions (see 
Table 1) and 67 responses to the online survey. 
Representatives of two building owners also 
provided information on their experience for 
potential use in a case study. 

EPD ran four public workshops and two 
community forums, including a forum co-hosted 
with the Owners Corporation Network ACT. 

Workshops covered all of the six areas of reform:

• design and documentation

• stage inspections and on-site supervision

• builders licensing

• contracts for residential buildings and 
building work

• project funding, payment claims and 
retentions

• alternative dispute resolution for residential 
building disputes 

The purpose of the workshops was for 
stakeholders to ask questions, discuss issues 
and hear the views of other stakeholders before 
finalising their submissions. 

EPD staff also offered meetings with community 
and industry associations to discuss issues 
of particular importance with their members. 
The Australian Institute of Building Surveyors, 
National Electrical Contractors Association, 
Master Builders Association ACT Branch 
and Strata Communities ACT took up this 
offer.  There were over 130 attendees at the 
workshops, forums and meetings. 

DEMOGRAPHICS

People who made submissions and attended 
workshops and forums came from across 
industry sectors and the community, including 
apartment and house owners.

Twenty-seven respondents to the online survey 
identified as construction industry practitioners, 
one as a representative of an industry 
organisation and a further nine as representing a 
training body or association; some respondents 
identified in more than one category.  

Practitioners include architects, architectural 
draftspeople, builders, principal building 
surveyors, building and construction 
consultants, building designers, a civil engineer, 
an electrical engineer, a building services 
engineer and an engineering draftsperson. 

Areas of practice ranged from civil construction 
to small domestic buildings, with many working 
across building classifications. 

Fifteen respondents to the survey indicated 
they were accredited or registered under an 
industry-based scheme, although at least six 
of these respondents referred to a government 
registration or licence. All six of the people 
who provided further information were AIBS 
accredited. 

Twenty respondents to the survey are members 
of industry or professional associations, some 
of more than one organisation - AIBS (6), HIA (5), 
MBA (4), RAIA (2), Australian Institute of Project 
Managers (AIPM) (1), a landscape association (1) 
and Resolution Institute (1).

Fifteen people who completed the survey 
identified as residential owner-occupiers and 
three as landlords. No respondents indentified 
as residential tenants. Owners included 
nine owners of detached dwellings, two of 
townhouses/duplexes, five of apartments and 
two who did not specify.

The majority of survey respondents indicated 
their submissions could be made public if 
identifying information was removed. This 
information has been excluded from this report.   
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Table 1:  Written Submissions (alphabetical order)

No. Name

1 ACT Law Society 

2 Adjudicate Today 

3 Adrien Whidett 

4 Alastair Wilson 

5 Alex Mattea

6 Australian Institute of Architects ACT Chapter (AIA)

7 Australian Institute of Building (AIB)

8 Australian Institute of Building Surveyors – informal submission (AIBS)

9 Building Designers Australia ACT (BDA)

10 Confidential – Anonymous Executive Committee

11 Confidential – Various, submission in relation to Security of Payments

12 Construction, Forestry and Mining Union, ACT Branch (CFMEU)

13 Dave and Anne Webster

14 David Weir

15 Dezignteam

16 Engineers Australia, Canberra Division, Civil and Structural Group (EA)

17 Housing Industry Association (HIA)

18 Ian Dunstan

19 Name and address withheld (Residential owner occupier)

20 LNA Master Landscapers Association

21 Mal Wilson 

22 Masonry Contractors Australia (MCA)

23 Master Builders Association ACT (MBA)

24 Master Builders Fidelity Fund

25 Milin Builders

26 National Electrical Contractors Association NSW and ACT (NECA)

27 Owners Corporation Network ACT (OCN)

28 Peter Merity

29 P. R. Temple

30 Samer Skaik

31 Swimming Pool and Spa Association NSW & ACT (SPASA)

32 Trinity Law
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SUMMARY OF VIEWS
Most submissions from industry and 
community members support the ACT 
Government’s intentions to improve the ACT 
building regulatory system. There is wide 
acknowledgement there are problems, and 
problem practitioners, that need action. 

As some of the proposals in the paper were not 
described in detail, it is possible to gauge some 
proposals at ‘high-level’ only. However, there is 
widespread support for: 

a. improving documentation and 
specifications at the building approval stage

b. better supervision and independent 
verification of compliance throughout the 
building process and

c. increased verification of skills and 
qualifications of builders.

It should be noted that support for the aim does 
not necessarily indicate support for all related 
proposals. 

Many stakeholders considered there was a 
need for action on payment issues and dispute 
resolution, although there are a wide variety of 
views on preferred models. 

There is also a general view that reform is 
overdue and should be implemented as soon as 
possible. However, stakeholders are requesting 
and expecting further consultation on the 
detail of individual reforms before they are 
implemented. 

In addition, many respondents and attendees 
at workshops and forums questioned the 
government’s capacity to resource and deliver 
reforms. In particular, it was noted there has 
been little government regulation of building 
work since private certification in 1999, a 
persistent shortage of resources for building 
regulation, and a loss of relevant skills within the 
regulatory agency.

Stakeholders welcomed the opportunity 
to comment on reform options and the 
government’s commitment to improve the 
ACT building regulatory system. Many offered 
ongoing support and a willingness to participate 
in further discussions and consultation. 

A selection of general comments from written 
submissions is below. Summaries of issues 
raised by the Owners Corporation Network ACT 
and in submissions from homeowners are at 
Attachment 1 and Attachment 2 respectively.

GENERAL COMMENTS ON THE 
REFORMS

Owners Corporation Network ACT (OCN ACT)

“strongly supports reform that will provide all 
consumers of housing of whatever type with 
buildings that represent value for money and 
perform well”. 

It noted the significant increase in residential 
apartment development and estimated 100,000 
electors in the ACT who live in and/or own 
units.  It cited problems building owners were 
experiencing with defective buildings and 
several examples where rectification work on 
residential complexes has cost in excess of 
$5 million and some with costs as high as $20 
million. It reported in these examples the costs 
to owners for pursuing the rectification have 
approached $1 million.

The Master Builders Association ACT (MBA ACT) 
also considered reform of the ACT building 
regulatory system is long over-due. It stated:

“The ACT requires a modern building 
regulatory system which, not only, catches up 
with recent innovation in the industry, but also 
keeps up with new and emerging trends. 

Failure by government to reform building 
regulation will lead to greater occurrences 
of poor building quality, more consumer 
complaints, and ultimately a loss of public 
confidence in this proud local industry. 

MBA welcomes the ACT government’s 
commitment to reforming the building 
regulatory system. Such a reform is a vital 
part of improving building quality, giving 
community confidence in the local building 
industry, and in turn, protecting the many 
reputable operators in our proud local 
construction industry. 
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This is a wide ranging and in-depth review of 
the building industry….it is important that the 
government strive for fundamental reform that 
stands the test of time for the next generation 
of Territorians, and not race for Band-Aid 
solutions that suit election timeframes. 

The review’s recommendations should be 
considered carefully and further discussion 
with the ACT community and the local 
building industry should occur, as well as 
through formal structures such as the Building 
Regulatory Advisory Council, before new 
legislation is introduced.” 

The Housing Industry Association (HIA) 
reserved its final position in relation to the 
suggestions made in the discussion paper 
pending further detail and guidance on each 
option after the completion of the consultation 
process as well as information about market 
failures. It further stated, 

“Whilst some elements of the industry arguably 
need to be addressed, particularly as it 
relates to perceived problems in some Class 
2 construction, better—not more—regulation 
should be the Government’s priority and focus.”

The Construction Forestry Mining and 
Energy Union (CFMEU) strongly support the 
reforms to date aimed at improving building 
quality in the Territory. It indicated that further 
reforms outlined in the discussion paper would 
be supported by the CFMEU and result in a 
better quality building industry in the ACT for 
tradespeople, builders, owners and consumers. 

Engineers Australia’s Canberra Civil/
Structural Branch (EA) said, 

“The experience of our members generally 
supports the views expressed in the issues 
(paper)…” 

and its members are 
“acutely aware that repairs can often be one or 
two orders of magnitude more expensive than 
it would have been to construct the building 
correctly in the first instance.”

The Australian Institute of Architects ACT 
Chapter (AIA) stated 

“…we believe that many of the proposals 
put forward in the discussion paper will 
result in an improvement of the quality of 
residential building work. Better regulation is 
needed with regard to multi-unit residential 
buildings, mixed use buildings and speculative 
commercial buildings.”

The National Electrical Contractors 
Association (NECA) support the reforms and 
see an improved building regulatory system as 
reducing pressures and impacts on electrical 
contractors.  

The Master Builders Fidelity Fund supported 
the reforms in principle and the government’s 
efforts to improve building quality in the 
Territory. 

Mal Wilson (engineer) stated: 
“My experience suggests that failure to 
regulate and to police regulations is at the core 
of many of the problems in the ACT and that 
this represents the best opportunity to rectify 
this. The problems are not isolated instances, 
they are systemic and should be of major 
concern to the regulator”.

Mr Adrien Whidett (homeowner) said: “We are 
well past more consultants’ reports and more 
obfuscation and delay. The evidence is in that 
the building regulatory ‘system’ in the ACT 
is manifestly deficient and the restoration of 
robust, impartial and independent regulation is 
utterly essential to achieve at least acceptable, if 
not high, standards in the building industry. 

A home owner of a dual occupancy said, 
“I have read the document with interest and 
applaud some of the proposed tightening 
and strengthening of regulation.  However, 
I do have some concerns based on my 
own experience of dealing ACTPLA and a 
recalcitrant builder over the last 5 ½ years 
since lodging my compliant via COLA with 
ACTPLA in July/August 2010”.
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1. DESIGN AND DOCUMENTATION

1.1 MINIMUM DESIGN DOCUMENTATION 

PROPOSAL

To improve consistency of documentation and provide a greater level of certainty 
for practitioners and applicants, develop guidelines and education materials for 
minimum documentation requirements for a building approval application:

• initially focusing on residential parts of buildings and covering different types 
of work, performance standards, alternative solutions and building elements 
at a higher risk of non-compliance

• with potential for inclusion of documentation of maintenance 
requirements for provision to future owners. 

• supported by sample plans and specifications.

RESPONSES 

This proposal received a very high level of 
interest and support, with 94% of survey in 
favour and all the written submissions that 
made specific comments on this proposal 
supporting improving documentation 
standards in the industry. Those in support 
cited the need for consistency to improve 
outcomes and reduce disputes.  

Written submissions

SPASA, MCA, CFMEU, and NECA all support the 
introduction of guidelines  Some associations 
(the MBA, AIB and AIA) considered that to be 
effective, the guidelines should be mandatory. 

The Australian Institute of Building Surveyors 
(AIBS) noted that the documentation threshold 
required for building approval of more complex 
buildings has not been prescribed and designs 
are often not sufficiently complete at building 
application (BA) stage. It stated that specifying 
minimum documents to enable building 
approval would be useful, including guidance 
from the regulator in relation to content 
expectations for Design Certificates and As-
built Certificates. 

The MBA supports the government’s intention 
to increase the minimum documentation 
required in building approvals for all building 
classifications; however it recommends these 
changes be implemented through expanding 
the current minimum document requirements, 
rather than discretionary guidelines. 

It further recommended a range of detailed 
information should be required for a building 
approval including design and engineering 
certificates and removing certifier discretion on 
agreed minimum requirements. 

The HIA submission stated, 
“ Education and guidance is an important 
function of the Government and where  
there are perceived to be significant variations 
or inadequacies in the documentation, then 
this type of  information may be of assistance”.
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The Australian Institute of Building (AIB) 
supports minimum standards of documentation 
and recommended that ACT Government could 
lead by mandating minimum documentation 
standards for public funded projects. 

It also believes that legislative minimum 
standards could be set to ensure key high risk 
building elements such as façade detailing and 
waterproofing are documented adequately as 
occurs in other national jurisdictions.

It further considers responsibilities for certain 
roles or activities should be embedded via 
legislation, regulation and ongoing professional 
development to maintain and improve 
professional standards in this area.

Building Designers Association ACT (BDA) stated 
that other than standardised ‘copy and paste’ 
notation, specifications are largely invisible in 
most BA applications.

The AIA agreed with the need for better 
drawings, specifications and more attention 
to at the design stage to reduce defects and 
improve quality. It stated this is possible but 
industry has not been willing to fund the 
additional costs associated with this. The AIA 
supports the setting of minimum requirements 
and documentation standards for construction 
documentation in consultation with industry.

While a BA does not require all construction 
detailing the Building Act requires sufficient 
detailing at BA stage to determine compliance 
with the code and allow a competent builder 
to construct the building.  The AIA ACT’s 
submission indicated that awareness of this 
among design practitioners, may be low stating:

“The level of BA documentation does not 
impact building quality…It is a commonly 
held misconception that drawings for Building 
Approval (BA) are sufficiently detailed to inform 
construction. The level of documentation for 
BA is somewhat lower than what an architect 
would expect a project to need for construction. 
BA documents are not generally sufficiently 
detailed to resolve the complex junctions and 
interactions between parts of even the simplest 
building which may leak, fail fire separation 
requirements, and/or look unsightly”. 

It further noted that architects routinely leave 
the preparation of the majority of constructions 
details (including wall junctions, fire-rating 
details, waterproofing details, box-gutters, 
balcony details, thresholds and flashings) 
until after building approval. For this reason it 
also suggested the provision of construction 
documentation should be regulated. 

The OCN recognised that design faults do occur. 
It noted Canberra’s weather is particularly hard 
on buildings with regular winter frosts and 
summer downpours that tax any membrane, 
guttering and flashing system and considers ACT 
standards have to reflect these realities.

It also considered unit title home owners 
should get better documentation than that 
provided to other home owners because of the 
legal obligations to use the documentation to 
protect and enforce legal rights.  Further initial 
documentation should include specification of 
maintenance requirements and timing to apply 
for use in the Sinking Fund Plan to minimise 
disputes over the cause of defects. 

Dezignteam/Warwick Dunstone highlighted 
the difficulty for architects and draftspeople 
in taking responsibility when the client and/
or builder tells the designer they want a less 
durable or effective building solution.  

Trinity Law suggested it is possible either in 
legislation or in guidelines to outline the type 
of documentation required for each general 
category of building for a certifier to be provided 
with sufficient guidance. 

Ian Dunstan noted that plans and specifications 
underpin the entire approvals and construction 
process. He considers adequately trained 
tradespeople should be able to correct/
compensate for inherent design problems.

Some respondents (including Milin Builders, AIB, 
and AIBS) noted how open to interpretation the 
current Act is in relation to design and approval 
requirements. 

BDA, Milin Brothers and the OCN also noted 
need for better collaboration between designers 
and builders in the design process.
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Survey responses

Do you support the introduction of guidelines 
for applicants and practitioners on the types 
and level of information that should be 
included in design documentation for building 
approval applications?

Response Number (%)

Yes 48 96%
No 2 4%
Total 50 100%

Comments from those in support include:

Architectural draftsperson,
“The industry needs reference documentation 
to set standards and against which to be held 
accountable.”

Construction practitioner,
 “Because this will ensure consistency in design 
documentation produced and requested by 
consultants and certifiers who at present all 
have differing opinions on what level and type 
of documentation is produced/required for 
each project.” 

Licensed builder, 
“Creates a level playing field in terms of 
knowledge of information that should be 
included in design documentation.” 

Community member, 
“Clarity and consistency are essential and this 
seems to be the only way.” 

Building surveyor,
“There are too many developers in Canberra 
who engage design professionals to DA only 
and leave the development of construction 
detailing to the builder/subcontractors. 
These people are not the appropriate party 
in a development project to carry out this 
design. While it is also true that many design 
professionals aren’t much good at detailing 
these requirements, no system should 
accommodate or reward this deficiency. The 
design professionals should be required and 
insured to provide the information.” 

The two respondents who did not support gave 
the reason that improved documentation would 
not improve construction: 

“builders are reliant on not thinking and this 
is not the solution. I think the benefits of good 
documentation is exactly that, however even 
with good documentation you can still have 
unqualified builders not understanding the 
reasons behind the documentation and relying 
on trades to build.”

96

4

Yes

No
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1.2 REVIEW OF APPLICATIONS AND APPROVALS

OPTION FOR CONSIDERATION

A design review process to provide an independent review of proposed plans 
for apartment and complex buildings before a building approval application 
is made allowing regulatory and building experts to highlight issues that 
need to be resolved. 

Further feedback was sought on:

• whether people supported a Government-run or external model

• whether reviews should be mandatory

• the use of incentives or regulatory price signals to encourage participation.

RESPONSES

There was limited support for a general 
independent review process as either a 
voluntary or a mandatory scheme. While 
some people saw a benefit in having a review 
mechanism, only approximately a third of survey 
respondents indicated they would use a review 
for a fee, and approximately half indicated they 
would not use a government review panel even 
if incentives were provided.

Stakeholders raised concerns over the 
experience and competency of potential 
reviewers either appointed by government or 
in industry, and the issues that would arise if 
reviewers were less skilled and experienced 
than the people whose work they are reviewing.   
They also raised concerns about the liability 
and accountability of reviewers. Some industry 
stakeholders noted the high likelihood different 
consultants or reviewers will have different 
opinions on design issues.

Other concerns are delays in gaining an 
approval, competitive disadvantage for 
people participating in a voluntary review, and 
uncertain interaction with the formal building 
approval process. 

There was a higher level of support for review of 
complex alternative solutions, including 70% of 
survey respondents on the relevant questions.

Written submissions

CFMEU and NECA supported a new review 
process. The OCN ACT supported a review process 
complemented by coordination/communication 
sessions held with all professionals at the start of 
and during the project.

The AIBS suggested at design stage a certificate 
attesting compliance with the Building Code of 
Australia and ACT documentation requirements 
from a Building Surveyor should accompany the 
building approval application. 

The AIA ACT supports a greater focus on the 
benefits of good design but expressed concern 
about the cost to the client, contractor and 
designer with the inclusion of a fourth party to 
the process, particularly one with no contractual 
liability, suggesting an additional review point 
would add no value. It said, 

“The astute client will have prepared a 
thorough brief for the design professional. 
Questions and issues should ideally be worked 
out through the design process.”

However, it said,
“If a design review process was to be 
implemented, it should be internal to the 
regulatory authority and undertaken by 
professionals, qualified in the discipline that  
is under review”.
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HIA did not support an independent review 
process, however indicated there could be 
merit in considering how complex alternative 
solutions are peer reviewed for the purposes of 
ensuring the solution is considered competent 
but also to improve the perception and 
functioning of alternative solutions under the 
National Construction Code.

MCA indicated its members used independent 
and peer review processes. It reported the 
aspects which are reviewed on any particular 
design can vary and depend on the particular 
project and an assessment of the risk and 
consequences of failure of various elements of 
the building. Further it stated, 

“The experience of those of our members 
who are both developers and constructors is 
that, for a medium rise apartment complex, 
an independent review (costing only a few 
thousand dollars) resulted in reductions 
in construction cost, improvement in the 
function of certain elements of the project, 
reduced maintenance costs during the life of 
the building, and an increase in the number 
of purchaser/investors who bought from that 
developer off the plan (… It is considered very 
‘cheap insurance’ against future issues)”.  

The MCA indicated its members would use 
a government review panel for a small cost 
in the absence of an independent reviewer, 
considering it ‘wise insurance’ to have another 
set of ‘expert eyes’ on the design, or if provided 
an incentive such as a concession in licence or 
application fees. The MCA would be concerned 
as to the quality of free oversight that was a 
burden to the public system.   

EA and Mal Wilson supported the proposal for 
a design review process established to provide 
an independent review of proposed plans for 
apartment buildings before an application 
for building approval is made. They believed 
this process has the potential to identify poor 
design and documentation prior to construction 
commencing. They also noted that, 

“Prior to private certification the government 
employed engineers to ensure that Australian 
Standards were adhered to and that the 
standard of engineering documentation 
was sufficient to describe the works to be 
constructed. Since then we have moved to a 
situation where every consultant knows that 
no one with any engineering expertise is likely 
to review their work”.  

They strongly recommended the engagement of 
qualified and experienced structural engineers 
in any review process.

The MBA did not support a new review process 
citing concerns about mandating a parallel 
peer review process in addition to the existing 
process of building design, approval and 
construction, and the potential for confusion 
and unnecessary costs and time delays. It 
supported an alternative of involving members 
of the ACT government’s building team in the 
pre-application development assessment (DA) 
process for projects requiring a DA to provide 
an early assessment of alternative solutions, 
and identify specific minimum documentation 
requirements. 

Trinity Law said that a review process could 
be useful but may not be necessary if there 
is sufficient clarity in the documentation 
requirements. It suggested in this case the 
design review process may only be invoked in 
certain circumstances or in projects that involve 
alternative solutions. The ACT Law Society 
suggested reviewing and ‘fixing’ the current 
system, instead of “adding another system or layer 
on top of it”, may be preferable.

The BDA suggested fee reductions for reviewed 
projects could encourage participation but 
it would need to be significant “to offset what 
is likely to be viewed as just another hoop to 
jump through, further slowing progress”. It also 
suggested a government endorsement or 
certification that developers and marketers can 
use to leverage the quality of the project for 
sales purposes.

The MCA also considered complex alternative 
solutions should be subject to peer review 
before they are approved.  
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Survey responses 

For developers and practitioners – do you 
currently use independent or peer review 
processes?

Response Number

Yes 8
Often 5
Sometimes 4
Occasionally 3
Rarely 4
Never 5
Total 29

Reasons for using peer review processes included 
to improve the design product, that peer input is 
considered both educational and provides critical 
analysis, and to try to eliminate any problems 
that had been accidentally missed.  

People who rarely or never used peer review 
processes indicated this was because it was 
not always required or that they consider their 
own internal processes and skills sufficient. One 
respondent also noted there was no accepted 
fee structure for consultants and so better 
providers for these services could not compete.

Two respondents indicated they used certifier or 
referral entities (post-application) as their review 
mechanism. 

For what aspects of design, building standards 
or alternative solutions do you use an 
independent review? 

Responses included all aspects of design, 
building standards or alternative solutions, 
basement design, disability access, commercial 
building energy modelling, fire protection, 
alternative solutions, waterproofing,  
cladding/façade, service coordination and  
“parts that I don’t know about”.   

For question 5, one respondent noted they only 
seek a review of things if they are identified by 
the building certifier. One builder also indicated 
a review was the builder’s job.

Would you use a government review panel?

Twelve respondents indicated they would use a 
government review panel for a small cost (cost 
recovery) and 21 indicated they would not. 
The number of respondents that would use a 
government review panel for free (15) or for an 
incentive (13) was only slightly higher. 

Of the people who would not use the review the 
most common reason was a lack of confidence 
in the ability or technical capacity of government 
agencies or government-employed consultants to 
provide the service (8 respondents). For example: 

“The knowledge of construction methodologies 
is not sufficient to provide any sort of benefit”; 

and 
“Government lacks the skill sets to deal with 
complicated building issues”.

Some respondents were concerned about the 
interaction with the building certification process: 

“The building certifier is the final approving 
authority. It will make no difference what a 
review panel says; if the certifier is of a different 
opinion the certifier’s opinion wins because he 
is giving the final certificate”. 

Some considered their existing processes were 
sufficient and already added cost to the project.  

One building designer was concerned the 
process could be abused and others that it 
would lead to unreasonable delays if it was not 
efficient and timely. 
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Building surveyors and community members 
were more likely to be supportive of a review 
process, with one building surveyor stating: 

“I do not care how much it costs a developer 
or builder for this service as long as the design 
of the building ends up on my desk somewhat 
resembling compliance with the Building Code”.    

Support of some stakeholders was conditional 
on the process being ‘supportive’ and not 
punitive, providing a timely response, applying 
equally to all industry participants, or being  
“less tick box and more consultative”.

One respondent gave the reason for supporting 
a low-cost government review as “a second check 
would be useful as we are a small firm”. 

What kinds or level of incentive would 
encourage you to use a government review 
panel? 

Five respondents considered the reviewers 
would need to carry proportionate liability 
for only problems with the design, with some 
suggesting they should also hold PI insurance 
and provide a government certification. 

Other incentives suggested were:

• clear and accurate documentation and 
directions

• reduction in building levies 

• priority service for issue of certificates of 
occupancy and use

• more development rights

• quicker design approval

• fair and equitable review that promises 
solutions if required.

Do you have any other comments on proposals 
for design documentation and review? 

Comments included the need to restrict 
practitioners to their own areas and levels of 
expertise, the need for a level playing field 
and the need for accurate data for use when 
designing e.g. site soil classifications.

Should complex alternative solutions be 
subject to peer review before they are 
approved? 

Responses Number  (%)

Yes 24 70.6%
No 10 29.4%
Total 34 100%

Of those who did not consider a peer review was 
required, four considered the work of relevant 
professionals should not require review: 

“Because they have been prepared by 
professionals and they have an interest in 
providing the right information”, 

with some noting the likelihood of differing 
opinions between peers.

Three responses indicated that they considered 
the certifier or referral entity’s job was to review 
alternative solutions and this was sufficient. 

However, one supporter noted, 
“It is not reasonable to assume that one 
building surveyor can make a decision on 
complex alternative solutions”. 

Another considered a peer review was required 
“to maintain transparency and integrity and 
more importantly to achieve best practice 
outcomes”.

Which building elements or types of 
construction, if any, should have a mandatory 
independent review prior (government or 
independent) to an approval being issued? 

Those respondents who considered a mandatory 
independent review was required suggested 
a range of criteria from all building types (4 
responses) to multi-unit development or 
individual elements such as deflection limits, 
water/weatherproofing, insulation fire safety and 
disability access.
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2.  STAGE INSPECTIONS AND ON SITE 
SUPERVISION

2.1 CRITICAL STAGES OF WORK

PROPOSALS

• Guidelines for builders describing standard hold points at critical stages 
and the types of inspections, tests and verifications the builder should 
carry out at these stages (with documentation generated provided to the 
certifier for holding on the building file).

• Guidelines for supervision of work (including outside of critical hold points) 
based on the risk, size and complexity.

RESPONSES 

The proposals were well supported in written 
submissions with more moderate support in 
the survey for guidelines for builders inspecting 
and verifying work at critical stages. Of those 
who did not support this proposal, there was 
frequently an assumption the proposal was that 
builders self-certify their own mandatory stage 
inspections. However, this is not proposed—the 
guidelines are intended to outline the builder’s 
role in ensuring compliance of work by others 
carried out under their licence. 

Written submissions

The AIB, AIBS, Trinity Law, CFMEU, NECA and 
MCA supported inspection guidelines that 
specify inspections, tests and verification 
to be undertaken by the licensed builder 
or independent practitioners. The HIA also 
considered this could have merit, noting the use 
of these tools in other jurisdictions. 

The MBA supports the introduction of a 
checklist of critical construction items, similar 
to the stages of construction inspection 
requirements required by Building Certifiers, for 
use on building sites to aid on-site operatives. It 
pointed to its own policy to develop pro-forma 
checklists that must be completed at each stage 
before further work can be undertaken.  Some 
stakeholders were concerned about a ‘tick-and-
flick’ model. 

The HIA were concerned that industry bodies 
would be given regulatory functions under this 
model although this is not proposed. The MBA 
did not appear to consider the operation of a 
government guideline and its own proposed 
system for MBA members as incompatible.  

Survey responses

Do you support the introduction of guidelines 
for builders to inspect and verify compliance of 
their own work at critical stages e.g. pre-sheet, 
weatherproofing? 

Responses Number  (%)

Yes 25 65.8%
No 13 34.2%
Total 38 100%
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Supporting comments included 
“QA plans and ITPS should form part of 
approval”, “not many builders have actual 
building knowledge i.e. someone from a real 
estate background whom(sic) owns a building 
company”,

“As a business we operate a Quality Assurance 
system which already has mechanisms in 
place for verification of completed works at 
critical stages of construction”.

Some of those who did not support appeared 
to assume the proposal was for a builder self-
certification model, which was not proposed. 

“How anyone ever thought that a party 
should certify their own work when being 
paid for it depends on the pieces of paper is 
unbelievable”.

Others assumed builders already inspect work, 
so is not required 

“We have a licence so we know what we are 
doing” 

or that this should be the role of the certifier.

As well as stages already identified in the 
Building Act (e.g. structural framework) what 
additional stages are critical points for a builder 
to verify compliance: 

Building Classification

Critical stage – 
completion of:

All Some None Total

Passive fire 
protection i.e. 
fire separation/
penetrations

22 9 3 34

Acoustic measures 
(particularly for 
class 2 and 3)

17 12 4 33

Pre-sheet stage – 
pre-insulation

22 6 4 32

Pre-sheet stage – 
post-insulation 

22 7 4 33

Weatherproofing, 
inc. damp-
proofing and 
flashings 

26 3 5 34

Waterproofing in 
internal wet areas

26 3 6 35
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2.2 MANDATORY STAGE INSPECTIONS

PROPOSAL

More clearly outline in guidance materials and legislation  
(this could include relevant codes):

• the building certifier’s responsibility in relation to stage inspections

• the purpose and scope of stage inspections

• the types of certificates and information a certifier may request at each stage.

• practice guides for certifiers, builders and other people providing 
certificates to demonstrate compliance with the Act. 

RESPONSES

This proposal had a very high degree of support 
among those who provided specific comments. 

In addition, many responses in relation 
to government inspections and auditing 
highlighted the lack of understanding of the 
certifier’s role, even among practitioners and 
certifiers themselves.

Written submissions

SPASA, AIB, AIBS, MCA, CFMEU, NECA all expressed 
support for the proposal. They considered this 
would have benefits for the public, building 
owners, building surveyors, builders and other 
practitioners, and legal processes.  

Survey responses

To improve the operation and understanding of 
the stage inspection process, should the Act 
and practice guides be clearer on the building 
certifier’s responsibilities?  

Responses Number  (%)

Yes 35 89.7%
No 4 10.3%
Total 39 100%

Thirty-four out of 37 respondents also considered 
legislation and practice guides should be clearer 
on the scope and purpose of stage inspections, 
and 31 out of 37 on the types of documents and 
certificates that may be required at each stage.

Supporting reasons included: 
“Because right now there’s a lot of discrepancies 
between the different certifiers what their 
roles are and how they read the rule book”; 
“Too many certifiers are having to educate 
sub contractors as there are no minimum 
requirements” ; and “So that it is clearer to the 
public who is responsible for what”.

Building surveyors who responded all agreed:
“There is a major misconception within the 
community as to the role of a building certifier”; 
“It is important for the public to understand that 
a certifier is not a quality controller.”

The four who said no were builders or 
construction practitioners, one commenting,

“It is fairly clear they collect the paperwork for 
building and compliance with the NCC which 
references all the standards.” 

One builder stated, 
“The less the owners know about the process the 
better, what if we end up working with certifiers 
we don’t know that could cost us the job.”

10.3
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2.3 GOVERNMENT AUDITING AND INSPECTIONS

PROPOSAL

Implementing an expanded and integrated inspection/audit system based on 
the risks associated with different types of project, for example:

• low-risk work subject to random inspection

• medium-risk work subject to a higher level of on-site visits

• high-risk subject to random and targeted inspections, or assigned a 
‘designated inspector’. 

RESPONSES 

There was a high degree of support for risk-
based auditing. 

There was moderately less support for 
the designated inspector among industry 
respondents but high support from building 
owners. The primary issues and concerns cited 
in relation to the model are conflict with the 
building certification role (although there is 
considerable confusion about the breadth of 
this role), the resourcing of the program, and the 
competency levels of inspectors. 

Even those in support of increased auditing 
and the designated inspector model expressed 
concern that auditors and inspectors may not 
have the appropriate skills and experience to 
carry out their role. 

Written submissions

The MBA, AIB, AIBS, AIA, Trinity Law, NECA, 
CFMEU, Milin Builders and the OCN supported 
a new auditing system with greater focus on 
apartment and high risk buildings and/or 
practitioners. The MBA noted the government’s 
responsibility to the ACT community to ensure 
building laws and regulations are being 
complied with. 

The OCN supports the creation of a ‘clerk of 
works’ type position for large building sites and 
more active inspection of smaller building sites.

The AIA, OCN, EA, AIA, MCA, NECA, CFMEU and 
Mal Wilson support the proposal to create the 
role of an independent designated inspector. 
The EA considers this will greatly reduce the 
conflicts of interest that can arise when a 
developer also has an interest in a building 
company. The MCA supported a designated 
inspector because they could achieve a 
more comprehensive understanding of the 
issues involved in a particular project and 
would be able to more effectively monitor the 
progressive construction and compliance of the 
project, noting the success of some inspection 
models in other jurisdictions. The AIA noted 
the aim of educating builders and developers 
about their obligations under the building 
regulatory system.

The MBA considered a designated inspector 
was not warranted if alternative measures are 
introduced. It was concerned about additional 
complexity and red-tape and stated 

“the Civil Law (Property) Act 2006 (sic) provides 
sufficient existing protection to owners that 
purchase apartments off-the-plan”. 

The HIA considered the role of the designated 
inspector “inappropriate and excessive”. It does 
not support the need for duplicate or additional 
inspections being undertaken by a Government-
appointed inspector  
(Note: duplicate inspections were not proposed). 
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It stated, 
“The scope of this role goes well beyond the 
responsibility and liability that a government 
would seek to take in the management of 
building approvals and will create confusion for 
industry and consumers about who is ultimately 
responsible for the regulatory functions of 
building approvals and occupancy permits”. 

However, in relation to regulatory as opposed 
to market failures the HIA noted the occupancy 
permit remains a matter for the ACT Government 
to issue and said, 

“Therefore each of the buildings being cited 
as a cause of dispute or concern in relation to 
the approval and construction process are a 
shared responsibility of the government and 
the building certification professionals”. 

It further stated, 
“A lack of compliance with existing regulations 
should not be simplistically seen as a reason to 
introduce more regulations. It is more likely to 
point to a failure of the Regulator to manage 
their responsibilities appropriately”. 

It also noted and supported the auditing of 
builders and building certifiers as a normal 
function of Government’s role as the building 
regulator.  

Milin Brothers did not oppose the model but 
was concerned that if inspectors did not have 
sufficient expertise that they would 

“end up with 8 different inspectors for each 
stage of the works”.

Survey responses 

Do you agree with the introduction of 
designated inspectors for projects containing 
residential apartments? 

Responses Number  (%)

Yes 27 65.9%
No 14 34.1%
Total 41 100%

Supporters of the model considered it was 
necessary to lift standards across industry:

 “It is a good short term solution. Licensing 
should be used to stop builders who do not 
deserve to keep building”;

“This will ensure ongoing consistency in the 
quality of completed works across the industry 
and therefore eliminate corner cutting and 
poor quality workmanship”. 

One builder also considered it should be 
mandatory for all types of buildings.

The most common reason for not supporting 
the model was a view that the role as outlined in 
the paper  (which included the functions listed 
below) was the role of the certifier, and that the 

“current situation could be overcome 
by increasing the number of mandatory 
inspections without another layer of costs 
being added.”

These responses highlight the confusion in 
industry about the role of the certifier.
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How important are the following features of a 
designated inspector model: 

• The inspector is independent of the builder 
or developer (67.5% said this was very 
important, including 100% of community 
member responses).

• The inspector is independent of industry 
organisations (61.5% very or somewhat 
important, 36% not at all important or 
neutral). 

• The inspector is appointed by the building 
regulator (55% very important, including 
100% of community member responses).

• Inspectors have sufficient skills, experience 
and knowledge of building regulation and 
building practices for complex building 
projects and building services (82.5% very 
important).

• The inspector follows the project from 
beginning to end of construction (78% very 
important or somewhat important).

• The inspector attends the site regularly as 
determined by the risks and complexity of the 
project (72.5% very important or somewhat 
important).

• The inspector checks compliance with the 
approved plans (66.5% very important).

• The inspector checks the builder and 
developer have followed the correct 
processes under the Building Act, including 
revising approvals where required (69% very 
important).

• The inspector monitors the progress of the 
work (60% very or somewhat important, 40% 
neutral or unimportant).

• The inspector works with other government 
construction inspectors and private certifiers 
to coordinate their input and involvement as 
required (70% very or somewhat important).

• The inspector educates builders and 
practitioners on their technical and other 
regulatory requirements (75% very or 
somewhat important).

• The inspector can direct a builder to fix work 
(65% very or somewhat important).

• The inspector supports rather than replaces 
existing arrangements such as the role of 
certifiers (62.5% very or somewhat important).

Do you have any other comments on the 
model for designated inspectors? 

Comments include:
“Not to be associated with the builder or 
designer of the project, totally independent” 

“AGAIN the building certifier job is very clear 
and he should already being doing the above. 
If not he is not capable of being a certifier”

“Why not just police the system you have at 
present properly?” 

“Try reviewing the old role of a Clerk of Works 
and modify that.” 

 “You haven’t done auditing inspections of 
Private Certifiers for years, how do you expect 
to do the above?” 

 “In order for the system to have any credibility, 
inspectors must hold minimum mandatory 
qualifications.” 

“There is a chance that if the government becomes 
more involved the public may question the role of 
the certifier and why they are required...”

 “The record gives no reason for confidence in 
private certifiers”

“Make sure there is more than enough 
inspectors to monitor builders and certifiers. 
10% and attending high risk builds seem like 
private homeowners might get missed.” 

 “For apartment projects the designated 
inspector needs to take the place of a certifier 
this would reduce the level of bureaucracy and 
reduce communication errors between parties.”

“As they will be on site more than Building 
Certifiers they should be there to help the 
certifier not punish the certifier”

“Independent inspectors are a very good 
model. They must totally independent of the 
developer and builder.”

“Inspector should act as a central coordination 
point for certifiers”

“They should not be assumed to be a 
substitute for the certifier. The certifier must 
remain the building authority.”
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Any other comments on the proposals for 
critical stages, stage inspections or verifying 
compliance of building work? 

Comments include:
“If it is this bad it is a case of poor education of 
builders and reliance on experience only. If all 
you build is dodgy buildings then all you can 
build is dodgy. However if you understand why 
like the saying give a man a fish he eats for a 
day teach him to fish he eats for a lifetime.” 

“There is no way that the system will be 
adequately resourced or suitably qualified 
people will be found. I assume that this will be 
done by building surveyors? If not how will you 
demonstrate competency.”

“Building defects are a direct result of 
increased taxes on the building industry 
generally. You cut the margins you are always 
going to experience more defects.” 

“Canberra has to stop trying to build 
very complex premises with minimum 
documentation.” 

“Currently the Building Act is not specific on 
inspection stages for class 2–9 buildings. 
Certifier fees and cost of building are creating 
a scenario where minimal inspections are 
being undertaken to save money which in turn 
is creating an uneven playing field for certifiers 
who want to do more inspections throughout 
the development.”

 “…provide adequate tools for the building 
surveyor to do his job and weed out those 
building surveyors who lack adequate 
knowledge, experience and/or desire to 
undertake the role in a responsible manner. 
Additionally, the outcomes/effectiveness of a 
building surveyor has a direct correlation with 
the quality and effectiveness of the inspection 
regime set down by the regulator”.
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3.  BUILDERS AND  
BUILDING SURVEYORS LICENSING 

3.1 BUILDERS LICENSING – FORMAL QUALIFICATIONS

PROPOSAL

Removing non-building and construction qualifications (e.g. architecture and 
engineering) from the mandatory qualifications declaration and allowing only 
qualifications that include a majority of content and competencies in building or 
construction management. 

RESPONSES

This proposal received a high level of support, 
including from architect and engineer respondents. 

Written submissions

AIB, MBA, HIA, AIBS, AIA, NECA, CFMEU and SPASA 
support restricting mandatory qualifications 
to those including a majority of content and 
competencies in building or construction 
management, which would include the removal 
of engineering and architectural qualifications.  
The MCA considered that some of the existing 
building qualifications also contain insufficient 
construction technology subjects to allow 
graduates to function as truly competent builders. 

Survey responses

Should formal qualifications for builders’ 
licences include only qualifications that include 
a majority of content and competencies in 
building or construction management? 

Responses Number  (%)

Yes 24 75%
No 8 25%
Total 32 100%
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3.2 BUILDERS LICENSING – EXPERIENCE 

PROPOSALS

• Excluding new A and B licensees from working unsupervised on residential 
buildings if they do not have experience on residential projects.

• Demonstration of experience across all critical stages of a project.

• Potential for use of external verification systems e.g. AIB accreditation.

• Allowing the Registrar not to consider: 
- references from builders with a poor compliance history or with relevant  
 restrictions and conditions  
– experience on substantially defective buildings, if the work does not   
 include rectification work.

RESPONSES

Proposals were well supported by survey 
respondents. 

Requiring specific experience on residential 
buildings before gaining a licence to work 
unsupervised on those buildings had a 
high level of support from the community 
respondents and a medium level of support 
from industry respondents. 

Concerns about the proposals were definitions 
of ‘critical stages’ and the view that “if you can 
build one building you can build anything”, a view 
that is not necessarily supported by the findings 
of the review.

Experience at critical stages 
The MBA considered people should be able to 
demonstrate a broad range of experience but 
believes demonstrating experience across a 
range of project stages is not as important as 
demonstrating building experience associated 
with the particular licence class (as currently 
exists). For example, 

“it is more important an applicant for a 
Class A licence demonstrate they have 
building experience associated with 
structural principles associated with Class 1 
to 10 buildings, rather than demonstrating 
experience across a range of project stages 
which may be on Class 1 buildings”.

NECA, AIBS, CFMEU, SPASA and the MCA 
supported proposals in relation to experience 
across critical stages of work. 

Survey responses 

Should applicants be required to demonstrate 
experience across all critical stages of a project 
to gain a licence?

Responses Number  (%)

Yes 26 81%
No 19 19%
Total 32 100%

Use of licence conditions 
Licence conditions for people who do not have 
experience on residential buildings

The MBA and MCA supported the use of licence 
conditions. The MBA further suggested for new 
Class C licence applications, consideration should 
be given to restricting the licensee to a maximum 
allowable turnover for a period of time.
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Should new A and B class licensees be 
conditioned to exclude unsupervised  
work on residential buildings if the applicant has 
insufficient experience with those buildings? 

Responses Number  (%)

Yes 19 61%
No 12 39%
Total 32 100%

Reasons given by those not in favour varied 
from disapproval of government intervention 
in business to the process for construction of 
different types of buildings is reasonably similar. 

Verification of experience 
The MBA supported greater verification stating, 

“It goes without saying that claims of building 
experience on building licence applications 
should be accurate, and should be verified by 
the building regulator”. 

It also suggested the use of logbooks. 

The AIB acknowledged the recent shift by the 
Registrar to increased verification of practical 
experience but considered this “has now gone 
too far” and is being incorrectly interpreted. It 
also recommended use of the AIB’s registration 
system to register, control and validate 
professional standing, experience and continued 
professional development.

SPASA suggested specialised independent 
third party providers such as industry specific 
associations that are also Registered Training 
Organisations (RTOs) should be considered as 
suitable organisations to undertake a verification 
process. The MCA also suggested references 
from clients and contractors the applicant 
has supervised and an interview including a 
designated inspector (if introduced). 

One homeowner suggested a cross-reference 
check with compliance on every application 
to overcome false declarations regarding 
disciplinary action/adverse findings against a 
builder and preventing ‘mates’ references.

The HIA agreed that there are perceptions 
among the industry that the relevant practical 
experience component of the licence application 
should be verified more stringently. It noted this 
would not require regulatory change but rather 
a better policing and enforcement of current 
requirements by the regulator. 

Suggestions provided in survey responses 
included audited logbooks, professional 
development systems, re-institute testing, 
Australian Institute of Building accreditation, 
other reputable industry systems, and skills 
councils or approved trainers or assessors. 
However, some respondents opposed the use of 
logbooks, and some opposed industry system, 
preferring independent government verification. 

Other comments
MBA supported changes made in August 2015 
to require at least one year (of the existing two 
year minimum) building experience to be post-
qualification but considers it only a small step 
towards a more effective ACT licensing regime.

The AIB supports a minimum three year full 
time (or equivalent) post graduate relevant 
experience prior to being issued an A class 
licence. 
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3.3 BUILDERS LICENSING – PRE-LICENCE ASSESSMENT

PROPOSAL

Introduce a pre-licence assessment of a building licence applicant’s knowledge 
and understanding of things directly related to their licence with the capacity for 
assessment to be applied at renewal and as part of a skills assessment.  
The assessment would include:

• obligations and rights under their licence

• building and related standards and practices

• quality management and supervision processes.

RESPONSES

This proposal received a very high level of 
support, particular for assessing new licence 
applicants. Many respondents preferred a mix of 
assessment methods, with responses indicating 
there needed to be fairness and consistency in 
assessments and assessors need to be impartial 
and free of conflicts of interest. 

Written submissions
The OCN, NECA, AIBS, CFMEU and MCA 
supported introduction of a pre-licence 
assessment. The MCA considered the 
assessment should also include, in addition 
to the above, a basic understanding of the 
administration of building contracts, defects 
management and project handover relevant 
to the complexity of the work authorised by 
the licence. It preferred a combination of 
written assessment, formal interview and visual 
assessments or observations on site.

The MBA is supportive 
“of any effort by the ACT Government to 
improve the quality of training providers and 
their graduates”. 

It prefers a pre-licence assessment through a 
combination of panel interview (coordinated by 
government and including industry leaders) and 
written assessment conducted by government 
as an impartial regulator.  It also suggested the 
government could advocate for training quality 
to be included in audits carried out by the 
Australian Skills Quality Authority. 

HIA considered there may be merit in increasing 
the knowledge of the ACT licensing system and 
the various responsibilities for new licensees to 
the extent that such material has not already 
been covered in the formal qualifications 
obtained by the applicant. 

Survey responses 

Do you agree with the introduction of an 
assessment for building licence applicants? 

Responses Number  (%)

Yes 27 84.4%
No 5 15.6%
Total 32 100%

Comments include:
“To filter the unqualified and also remove the 
want to be builders who are nothing more than 
tradespeople.. 

 “Determine understanding of spoken and 
written English, ability to read plans, and 
assessment of character.”
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“No, I have a post graduate degree in building 
and planning. What are you going to test me 
on my knowledge of the building code?” 

“If government is to retain responsibility for 
issue of licences (and that is surely its job) 
then it should engage the skills externally or 
develop them internally to do the job.”

“Ensures the face to face, which lets you deal 
with each applicant as an individual and 
assessment can be designed to suit.” 

What should an assessment cover?

Responses Number (%)

A building licensee’s 
obligation a and right 
under their licence

1 3.3%

Building and related 
standards and 
practices appropriate 
to the licence category 
being applied for

2 6.7%

Quality management 
and supervision 
processes

2 6.7%

All of the above 22 73.3%
Other 3 10%
Total 30 100

Suggestions for other areas of assessment were 
professional development and the process from 
initial concept plans to commissioning and 
handover and financial capability. 

Further comments included:
“Happy that you have to demonstrate 
competency in the above but if you are suitably 
qualified it should be unnecessary to be 
assessed again.” (builder)

“The assessment should be done by the 
educational institution or industry body not a 
govt role” (builder)

How important are the following: 

a. The assessment is not subjective (60% (18/30) 
considered this very or somewhat important).

b. The assessment process is fair and consistent 
across all applicants (79% considered this very 
important, with a further 10% considering it 
somewhat important).

c. Assessors are impartial  (90% considered this 
very or somewhat important).

d. Assessors are not current or future competitors 
of the applicants, for example another 
building licensee (67% considered this very or 
somewhat important, 20% were neutral).

e. Assessors are not part of a training 
organisation or building business the 
applicant has been or is being trained by  
(67% considered this very important).

f. Assessors do not have a personal or 
professional relationship with the applicant 
(77% considered this very or somewhat 
important). 
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How should people be assessed? 

Written assessment:

Responses Number  (%)

Yes 21 80.7%
No 5 19.3%
Total 26 100%

Comments include:
“A test would be welcome for the relevant 
licences.”

“This would include plan reading with 
deliberate faults.” 

“Multiple choice and prac (sketches) with a min 
80% correct.” 

 “Without expecting a dissertation, some areas 
of knowledge can best be assessed in this way.”

Verbal assessment:

Responses Number  (%)

Yes 25 100%
No 0 0%
Total 0 100%

Comments include:
“If needed, there are many roads to building 
and also level of experience and expertise.”

A builder,
 “Must form part of the process as we are 
dealing with people that are practical and can 
show/do easier than they can commit to the 
written format.” 

A community member, 
 “An appropriate balance with written 
assessment should be possible.” 

Other e.g. on site: 

Responses Number  (%)

Yes 18 90%
No 2 10%
Total 20 100%

Comments include:
 “No, what would be the purpose?”

 “On site underlined.”

“Probably of most importance in any practical 
occupation.”

A combination: 

Responses Number  (%)

Yes 23 96%
No 1 4%
Total 24 100%

Comments include:
“Written assessment, followed by verbal 
assessment and on site experiences logged in 
a logbook ticked off by a superior and checked 
by professional panel.”

“Knock you selves out 3 years to get a 
qualification then another year to get your 
licence yet again government is happy to waste 
the builder’s time but takes no responsibility for 
creating the mess in the first place.” 

“A combination of all three is important.”

“Given the importance of assessment, all avenues 
available should be used where practical.”

“Different methods have different benefits.”

19.3

80.7

No

Yes

0

100

No

Yes

10

90

No

Yes

4

96

No

Yes



planning.act.gov.au        29

3.4 CORPORATION AND PARTNERSHIP LICENSES

PROPOSALS AND OPTIONS

• Directors or partners should either collectively, or at least one individually, 
meet the same mandatory qualifications as individual licensees. 

• A nominee could be required to be a director or partner in more direct 
control of the corporation.

• A nominee’s actions could be more closely linked to the corporate/ partnership 
licence, for example, by both licences being issued demerit points.

• Licensing legislation should more clearly define the role of the nominee in 
relation to decisions made by the corporate/ partnership licensee.  

RESPONSES

There was a high level of support (at least 80%) 
for these options in survey responses. Support 
in written submissions is more mixed, with 
issues and concerns raised including whether 
corporations should be licensed at all, the effect 
on larger corporations of requiring directors to 
hold qualifications, and whether the corporate 
licence exists only for covering financial liability.

The comments support one of the findings of 
the review, which is that there is considerable 
misunderstanding of the role of the builders 
licence under ACT law as opposed to other 
jurisdictions’ laws.

Written submissions

The AIB believes that the current ACT building 
licensing framework as it exists is suitable and 
sufficient stating 

“The system of A-D class licences with both 
corporations and nominees has value”. 

Trinity Law, ACT Law Society, Warwick 
Dunstone/Dezignteam and SPASA considered 
that requiring large corporations to have a 
director or partner with building qualifications 
and experience is unworkable and impractical. 
They noted directors are not on the ground or 
involved in supervision of building work. 

Trinity Law suggested there could be a 
mandatory requirement for non-director 
nominees to complete a further short course of 
study to ensure that those prospective nominees 
understand the obligations of the role. 

OCN ACT considers a nominee should be 
located in the ACT and directors and partners 
need mandatory qualifications.

The MBA supports the continued operation 
of company and partnership licenses and the 
nominee system, but also supports measures 
which provide a greater connection between 
the nominee supervisor and the company, such 
as requiring a nominee to be a partner, director 
or officer of the company, and additional 
assessment criteria being considered when 
granting new company or partnership licenses. 
It suggested a system similar to the existing 
procurement pre-qualification system.  It also 
suggested the assessment would result in an 
approval to complete building projects up to a 
maximum project limit, based on the detailed 
financial assessment, reviewed annually. 

The AIBS, CFMEU and NECA supported all 
options.
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The MCA stated: 

“the company undertaking the work needs 
to have the collective understanding of their 
liabilities and obligations etc. in order to conduct 
their affairs in compliance with the regulations”. 

It further considered that requiring a nominee to 
be in more direct control of the business would 

“stop the current practice of ‘selling’ a building 
licence to a construction company for a fee 
without having any control over the actual 
building operations of the company”.

SPASA and the MCA both considered there may 
be merit to more directly linking the actions of a 
nominee to the corporation or partnership licence. 

The HIA considered restricting the nominee of 
a company licence to directors or persons with 
an interest in the company discriminates against 
a person who holds the relevant occupational 
skills and qualifications but does not wish to run 
a building business or take on Corporations Act 
responsibilities and liabilities. However, it would 
support a requirement that building company 
nominees who are employees are required to 
be engaged on a full-time basis, exclusively with 
the one company and under a formal written 
contract of employment.

Survey responses

Should directors or partners collectively be 
able to meet the mandatory qualifications 
that individuals need to meet (i.e. at least one 
director or partner has a specified formal 
qualifications and minimum building 
experience)? 

 

Responses Number  (%)

Yes 26 81.3%
No 6 18.7%
Total 32 100%

Comments include:
“Yes, different rules for the same qual does not 
work” 

 “There is too much “ghosting” going on in 
Canberra and a lot of it has nothing to do 
with house extensions. There are multiple 
companies where the decisions are made at 
the top by people who have NO accreditation 
or qualification. I cannot run a structural 
engineering business (or shouldn’t be able to) 
without formal engineering qualifications, how 
come I can build what they design without any 
formal building or related qualification?”

“Provided there is a clear responsibility sheeted 
to a legal entity”

“They should understand the business.”

“person in charge needs to have the required 
qualifications”

Reasons people did not think they should: 
“licence should be to a person not a company 
or group.” 

 “If the nominee has the qualification then the 
‘Corporation’ only needs to cover the ‘financial 
liability’ issues more effectively.” 

“NSW has no licence for any projects other than 
‘residential’” 

“Unrealistic to expect this. Take a very large 
national construction company - the directors 
and partners are generally not “hands on 
builders.”

18.7

81.3

No

Yes
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Would the nominee system be more effective if 
the nominee for a corporation or partnership 
licence must be more directly in control of the 
business for example, a director or a partner? 

Responses Number  (%)

Yes 24 80%
No 6 20%
Total 30 100%

Comments include:
 “Yes, if you claim to be a building company 
you need to know how.”

 “Yes. Has more ownership of the outcome and 
therefore same liability as others” 

“Yes, it’s unfair and impractical to nominate 
someone who doesn’t have sufficient power to 
correct mistakes”

“No, solve the ‘financial responsibility’ rather 
than management system of companies.’” 

“Don’t think this is necessary. The statutory 
obligations for nominees are quite clear.”

Should a nominee’s actions be linked directly 
to the corporation or partnership licence, for 
example both the nominee and corporation 
incur demerit points for a breach? 

20

80

No

Yes

Responses Number  (%)

Yes 24 80%
No 6 20%
Total 30 100%

“Very important otherwise a nominee can 
start a new business after incurring too many 
demerit points and still keep going. This is 
happening at the moment and should be 
stopped.”

“Yes, in case the nominee is not a director.”

“The demerit should land where the cause 
lay i.e. If the nominee fails his duty he shd (sic) 
bear the demerit. Tho(sic) sometimes both 
nominee & company might be at fault either 
50/50 or some proportion.” 

“Yes, again different rules for the same license 
does not work, consistency across the board 
must be a minimum.” 

“I don’t believe this should be automatically 
applied. Should be case by case. It must 
be determined whether the breach is the 
responsibility of the nominee.” 

“It is an individual who should be responsible 
for their actions, an unsatisfactory individual 
should be dealt with by the corporation.”

20

80

No

Yes
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3.5 PROFESSIONAL INDEMNITY (PI) INSURANCE

OPTION FOR CONSIDERATION

Licensed builders could be required to hold the same level of PI Insurance as 
building surveyors and building assessors (minimums of $1,000,000 for single 
claims and $1,000,000 for all claims in the insurance period):

RESPONSES

There was moderate support for the principle 
that some form of insurance should be taken out 
if builders are providing design advice. However, 
there were mixed views about whether this 
should be mandated and concerns a suitable 
product would not be available. 

Written submissions

The OCN, AIA and AIBS consider licensed builders 
should be required to carry PI insurance, with the 
OCN suggesting this is extended to developers, 
and the AIBS and AIA to design consultants 
providing certificates relied upon for certification.

The ACT Law Society endorses the requirement 
for insurance where there is potential loss for 
which compensation is not accessible, noting 
professional indemnity policies relate to design 
of building works and would not normally 
extend to the building works themselves.

Trinity Law considers professional indemnity 
insurance for licensees is a suggestion worthy of 
implementation, but noted the need for careful 
consideration of how a scheme would operate 
and associated costs. It suggested an option 
could be a government or quasi-government 
scheme funded by levies for building approval, 
recognising some building problems have 
community wide implications and there may be 
issues with accessing private insurance. 

The HIA does not agree to a regulatory 
requirement for the Class A, B and C builders 
to hold a professional indemnity (PI) policy 
unless they are providing advice to a potential 
purchaser of a property or preparing an 
inspection or defects report. 

While it noted support for facilitating the 
functioning of proportionate liability, it stated 
that in relation to residential building work, 
where alternative consumer protection 
processes exist, a comprehensive review of all 
insurance provisions and the costs involved in 
acquiring PI insurance would be appropriate 
before making any recommendations for 
change. It suggested there may be more value in 
an extension of the statutory warranty provisions 
to Class 2 buildings rather than a requirement 
for PI insurance to be in place for all builders.

The MBA noted most builders who currently 
hold PI insurance are involved in design and 
construction projects, with the PI insurance 
protecting the builder’s input into the design 
process, but not against defective work. It 
considers existing regulatory tools, with the 
addition of improvements recommended in 
this submission, provide government sufficient 
regulatory power to hold builders accountable 
for defective work, without the need for 
mandatory PI insurance. 

The MCA also considered a more robust 
regulatory scheme would be more effective than 
insurance and that 

“Builders insuring against their own non-
compliances is, we believe counter-productive to 
encouraging quality outcomes for the industry”.  

Conversely, the CFMEU considered that mandatory 
PI insurance for builders should lead to greater 
responsibility of builder over the work undertaken.

Four stakeholders (MBA, SPASA, MCA, and AIBS) 
questioned whether a cost-effective insurance 
market could be established for builders and 
sub-trades.  
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Survey responses 

To improve consistency across building 
practitioner licences, do you think professional 
indemnity insurance requirements for building 
certifiers and building assessors (minimum 
indemnity limits of at least $1 million) should 
be extended to licensed builders? 

Responses Number  (%)

Yes 25 78.1%
No 7 21.9%
Total 32 100%

“Just about every other professional needs 
to have this, so why should builders be any 
different?”

“This would make builders think professionally 
and in turn become risk adverse and in turn 
build better to reduce risk”

“Set a level playing field, reduce the unequal 
pressures on certifiers”

Reasons against included that it would “just give 
the insurance industry more power”, insurance is 
the builder’s responsibility, most builders don’t 
undertake design work and insurance may not 
be available.

Any other comments on proposals for builders 
and building surveyors licensing? 

Comments on this questions ranged from licensing 
of designers to the development approval process 
and run-off insurance for building certifiers. 

21.9

78.1

No

Yes

3.6 RENEWALS AND ONGOING ELIGIBILITY 

PROPOSAL

To improve the links in licensing legislation between general licensing 
requirements, such as financial or insurance status, and ongoing eligibility 
throughout the licence period and at renewal. 

RESPONSES

The proposal received few specific responses, and those that were received were supportive. 

The AIBS supported the proposal. 

The HIA and MBA supported greater verification of eligibility at renewal stage and ensuring ongoing 
eligibility, with a higher level of assessment after a long period of inactivity or in relation to a poor 
compliance record or loss of financial capacity.  

The AIB does not support a ‘use it or lose it’ approach to licensing if a practitioner is operating under 
another licence but supports licensees maintaining relevant and current industry experience.
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4. BUILDING SURVEYORS LICENSING

4.1 PRE-APPLICATION ASSESSMENT 

PROPOSAL

Introduce a pre-licence assessment of a building surveying licence applicant’s 
knowledge and understanding of things directly related to their licence with 
the capacity for assessment to be applied at renewal and as part of a skills 
assessment. The assessment would include

• obligations and rights under their licence

• building codes and related standards and practices

• the ACT certification system, its application and interaction with other  
ACT legislation

RESPONSES

This proposal was well received by individual 
building surveyors and the AIBS as well as 
broader industry and community respondents. 

General

One individiual submission supported greater 
checking of skills and qualifications, while 
another said building certifiers 

“need to be held more accountable for their failure 
to find what are often obvious mistakes”.

The AIB supported reforms to building surveyors 
licensing and training and also suggested the 
underlying professional qualifications and CPD 
for certifiers should also be reviewed.  

Trinity Law suggested that if necessary, there 
could be a category of specialist certifiers for 
more complex building work in the same way as 
there are different classes of building licensees. 

Written submissions 

The MCA supported the proposal for a pre-
application assessment, stating 

“As practitioners in the industry they should 
come under the control of the regulator to 
monitor control and improve the ongoing 
output and function of the industry”.

The HIA considers a pre-licence assessment 
may have merit but the application to existing 
licensees needs to be carefully considered.

Survey responses

Do you support inclusion of a pre-licence 
assessment on ACT legislation and the 
certification system for building surveyor 
licence applicants? 

Responses Number  (%)

Yes 26 78.8%
No 7 21.2%
Total 33 100%

All five respondents who identified as building 
surveyors supported the proposal, one 
commenting 

“It is important to verify that a building 
surveyor applicant demonstrates an adequate 
level of understanding of ACT legislation.”
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4.2 ONLINE COURSE

PROPOSAL

Introducing a self-paced online course on the ACT building regulatory and 
certification system, which could also be used in directed training and completion 
noted on the licensing register. 

RESPONSES

The proposal received few specific responses, 
and those that were received were supportive. 

Trinity Law commented that a self-paced course 
of study could be problematic and it would be 
better to have a course developed and delivered 
by the relevant professional association to 
ensure the integrity of that training scheme. 
However, the AIBS, which is the peak body for 
building surveyors, supported the proposal as 
outlined in the paper. 

The MBA supports an additional ACT-specific 
training course for surveyors from other 
jurisdictions intending to work on ACT projects.

It considers the course should be sufficient to 
ensure surveyors are fully trained in ACT-specific 
building and planning legislation. It should also 
be rigorous enough to remove any incentive 
for ACT-based surveyors to short-cut the 
training requirements by obtaining necessary 
qualifications in other jurisdictions and then 
completing the proposed ACT training course.

The HIA considers completion of the course as 
part of the process to obtain a building certifier’s 
registration may have merit but the application to 
existing licensees needs to be carefully considered.

Plesae see section 3.5  for responses.
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4.3 RENEWALS AND ONGOING ELIGIBILITY 

RESPONSES

Plesae see section 3.5  for responses.
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5.  CONTRACTS FOR RESIDENTIAL 
BUILDINGS AND BUILDING WORK

5.1 STANDARD CONTRACT PROVISIONS

PROPOSAL

Introducing standard contract provisions for use in contracts for residential 
building work, particularly:

• using standardised terms and descriptions for stages of work and changes 
to the building design or materials

• separating an agreement for a builder to appoint the certifier from a 
contract for building work

• requiring people entering into contracts for building work to provide 
standard information on rights and obligations

RESPONSES

There was high support overall for standard 
descriptions of common stages and provision of 
mandatory information. 

There was moderate support for separating 
agency agreements from building contracts. 

There was relatively low support for describing 
variations in contracts. The most common 
reason given for this was the existing method of 
describing and managing variations in building 
contracts is sufficient.

Written submissions 

The AIBS, AIA and CFMEU supported all 
nominated changes to contracts.

The AIB agrees with the recommendation for 
standard contracts or contract provisions to 
ensure the fair distribution of risk and reward in 
residential building contracts due to a common 
imbalance of power in these relationships. It 
considers the ACT Government should review 
standard industry contracts and consider 
mandating at least minimum or fairness 
conditions on building works within the ACT. 

The ACT Law Society submitted that if the 
intention is to prescribe mandatory terms into 
building contracts, contracts of sale property and 
land, government should consider the varying 
range of such contracts and consider what, if 
any, terms must apply to all, or a defined type 
of contract and legislative protections already 
in place. It also encouraged the government 
to review the existing requirements and to fix 
problems with the existwing disclosure, for 
example in relation to EER certificates.

The HIA stated it has no objection to sensible 
proposals to improve the regulation of contracts 
for use by builders and their clients but does not 
support defined stages of work which will then 
trigger when progress payments can be claimed 
and when that payment is due (The proposal 
did not include mandatory use of certain stages 
to trigger progress claims). 

The HIA said the description of stages of work 
is a matter for the contract and the parties and 
that defined and mandated progress payment 
claim stages are unduly restrictive. 
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It considered most standard form contracts 
already adopt stages that reflect industry 
practice and that terms are defined in the 
contract and far from confusing. 

The HIA did support some regulation of residential 
building work contracts, commending Section 28 
of South Australia’s Building Works Contractors Act 
1995 as reflective of some reasonable minimum 
requirements that a residential building contract 
could include. It provides, among other things, that 
the contract must set out in full all the contractual 
terms, the building contractor’s licence class and 
number and the names and licence numbers 
of any other persons with whom the contractor 
carries on business as a building work contractor 
in partnership, and must comply with any 
requirements of the regulations as to the contents 
of domestic building work contracts.  

It considers the government producing guidance/
information as to the operation/interpretation 
of some common terms under contract and 
encourage use of industry and publicly available 
documents (particularly in relation to defects) 
a sensible recommendation. HIA otherwise 
supports the provision of a consumer guide 
developed and amended collaboratively, in 
consultation with industry stakeholders.

Trinity Law said a standard form building contract 
is a good initiative. It also suggested there should 
be a legislative requirement that consumers obtain 
independent legal advice. The ACT Law Society 
suggested consumers should be encouraged 
rather than required to seek legal advice. 

The MBA stated 
“Adding some more rigour to the legislative 
framework controlling residential building 
contracts is supported. Greater consistency, 
definition of common terms, and improved 
consumer protections will benefit all 
stakeholders involved in the building process”.

In relation to descriptions of work stages 
the MBA is supportive of adopting common 
definitions for stages of work, specifically base 
stage, frame stage, lock-up stage, fixing stage, 
painting stage, and practical completion. 
However, it considered the flexibility to prescribe 
other stages or payment schedule should be 
retained. The MCA and SPASA agreed with this.  

In response to the proposal on defining the 
scope of a variation, the MBA said changes to 
the building or changes in building materials 
are items that should be specified in detail and 
form part of the contract of sale between the 
developer and owner. However, MCA and SPASA 
did not support this.   

Although the MBA has elected to remove clauses 
that authorise the builder to appoint the certifier 
from its standard domestic building contract, it 
suggested the legislation remains unchanged, 
except for the addition of a contract warning 
statement or contract information statement 
informing owners of their legal right to appoint 
a certifier of their choice. Similarly, SPASA said 
that a contract could have options to ‘Include’ 
and ’Exclude’ authority for the builder to act on 
behalf of the owner.

SPASA did not consider completion of a work 
stage should be supported by documentation 
such as receipts and invoices for expenditure or 
installation certificates. It considers contracts 
already include stages of work and progress 
claim mechanisms and triggers. However, the 
MCA considered that stage completion should 
be supported by certain documentation. 

Survey responses

Of the 30 responses to the question of 
residential building and building work contracts

• 8 considered contracts should use consistent 
definitions of stages of work in a building project

• 13 considered they should better define the 
scope of a variation that can be made without 
further consultation with an owner or purchaser?

• 9 considered they should exclude clauses that 
automatically authorise the builder to acting 
on behalf of the owner to approvals and 
building certification? 

• 12 considered they should be accompanied 
by standard information on the parties’ rights 
and obligations under the law and the kinds 
of remedies and dispute processes available 
to them

(EPD Note: A glitch in the survey did not allow 
people to choose more than one option for this 
question. Only those who indicated in additional 
comment that they wished to tick all of the 
boxes have been added to the count above.)
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Should completion of a stage be supported by 
documentation such as receipts and invoices 
for expenditure or installation certificates? 

Responses Number  (%)

Yes 17 58.6%
No 12 41.4%
Total 29 100%

A common comment was that receipts and 
invoices are of little value for indicating 
completion or quality of work; supporters 
preferred installation certificates and one 
suggested photographic evidence. 

41.4

58.6

No

Yes

5.2 STATUTORY WARRANTIES 

PROPOSAL

Expanding the existing statutory warranties for residential buildings three storeys 
or below to all private residential buildings or parts of buildings including:

• all class 2 residential apartments

• class 3 serviced apartments

RESPONSES

There was a high degree of support for 
extending warranties to all residential buildings, 
although it was noted by some respondents 
that the warranty is less effective without 
associated insurance against which to claim. 
Many community respondents requested a 
corresponding extension of builders insurance 
which allows claims in the event of death, 
disappearance or insolvency of the builder.

Written submissions

The OCN, CFMEU, NECA, SPASA, MCA, AIBS and 
MBA support nominated changes to increase 
statutory warranties for residential building work 
to cover unit holders.  

The OCN said 

“Although insurance may not be provided by 
insurers above three stories there is no reason 
why warranties should not cover all residential 
units irrespective of the level”.

SPASA noted 
“Unit Holders are in just as much need of 
protection as individual home owners and 
single storey complex unit holders and 
generally in no better position to pursue their 
rights for rectification of defects.” 

The ACT Law Society noted that given the effect 
of the decision in Brookfield Multiplex Ltd v 
Owners Corporation Strata Plan 61288 [2014] 
HCA 36, the society recognises the requirement 
for legislative reform, and endorses a considered 
and balanced approach to the reform.

The MCA noted that because of the Brookfield 
Multiplex their members are including new 
clauses to provide a warranty already.
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The HIA noted the proposal for the extension 
of statutory warranties to apartment owners, 
including body corporate, but considered the 
issue needs to be considered in more detail 
because the ACT’s licensing system is different 
from those where similar warranties exist (i.e. 
contractors are not licensed) and there could 
be confusion over who is responsible for the 
statutory warranty. EPD notes that the existing 
warranties already extend to buildings where the 
owner does not have a direct contract with the 
builder; the law is clear the warranty is provided 
by the builder for its work.  

The AIBS expressed a wish to align the period 
of statutory warranty with Building Certifiers 
insurance requirements. However, building 
certifiers do not at present require run-off 
insurance and need only be insured while they 
hold a licence. 

Survey responses

Do you support the expansion of the existing 
statutory warranties (not including mandatory 
warranty insurance) for low-rise residential 
buildings (three storeys and below) to: 

Private residential apartments in medium-high 
rise buildings? 

Responses Number  (%)

Yes 23 76.7%
No 7 23.3%
Total 30 100%

Community members supported the proposal 
but noted that in the case of liquidation the 
statutory warranty would not be effective. One 
respondent also commented

 “I also believe the building(sic) should lodge a 
bond or insurance note to cover any potential 
works. This is preventing the builder claiming 
bankruptcy or closing down that company”. 

Serviced residential apartments in medium-
high rise buildings? 

Responses Number  (%)

Yes 20 74%
No 7 26%
Total 27 100%

“Yes, builders need to be mindful of quality, this 
would help although perhaps the term should 
be greater”

“Fair for one, fair for all”

“No. Builders should provide bank guarantees 
to cover defects”

“No. These are typically commercial in nature - 
hotels etc.”23.3

76.7

No

Yes

26

74

No

Yes



planning.act.gov.au        43

5.3 MAXIMUM PROGRESS PAYMENTS 

OPTION FOR DISCUSSION

Whether prescribing maximum stage payments for building contracts 
with residential owners should be prescribed in regulation (for example by 
amount or percentage) 

RESPONSES

There was a low level of support from 
contractors and their representatives for capping 
payments at a dollar amount, or linking to the 
minimum level of building insurance cover, 
although many homeowners supported this.  

However, there was a higher level of support for 
restricting claims to only cover work completed, 
although some noted the practice of front-
loading contracts to cover ongoing project costs.  

Written submissions

Although some submissions indicated support 
for capping progress payments to either a 
fixed amount or a percentage (AIBS, CFMEU, 
OCN and NECA), most of the submissions that 
commented on this point did not support a cap 
for general progress payments. The HIA and 
SPASA support a maximum initial deposit. 

Trinity Law, the ACT Law Society, HIA, SPASA, 
MCA and MBA all noted the need to consider 
practical effect of a maximum progress payment 
to the builder, and whether it may result in a 
builder or builders being unable to progress a 
building project due to financial difficulties.

However, preventing builders claiming for work 
not completed was more popular. The MBA and 
HIA support further investigation of introducing 
greater protections in the Building Act to prevent 
builders invoicing for work not yet completed 
(with the exception of requiring a reasonable 
deposit) to limit the building owners’ exposure. 
The MCA stated 

“Progress payments should be based on the 
value of work completed during the stage 
or period. Contracts should be structured to 
match the likely pace of construction”.

Survey responses 

Should there be maximum progress payments 
for residential building contracts? 

Responses Number  (%)

Yes 15 48.4%
No 16 51.6%
Total 27 100%

The most common reason for not considering 
a maximum progress payment should be put 
in place was that payments are a matter for 
the contract. However, all those identifying as 
community members and most of the people 
identifying as building surveyors considered 
there should be maximums: 

“Anything that helps protect owners from 
excessive progress payments I support”. 

One community member considered the main 
priority was to lift the minimum insurance for 
residential buildings.

What should the value of the maximum 
progress payment be (e.g. the same as the 
maximum amount of the insurance for a stage 
of work, currently $85,000)? 

Suggestions included a reasonable percentage 
of the total at each stage, $250,000, and the 
minimum residential insurance payout. 

51.6

48.4

No

Yes



44        Improving the ACT Building Regulatory System Consultation Report

5.4 ACCOUNTABILITY FOR CONTRACTORS

PROPOSAL

Introducing a mechanism to prevent entities with a history of serious compliance 
issues (contractual and technical) or lack of compliance with the Corporations Act 
2001 or the Competition and Consumer Act 2010.

RESPONSES

There was a very high level of support for 
government considering this matter further 
and helping to reduce ‘phoenixing’ in the 
construction industry.  

Written submissions

The OCN, AIBS, CFMEU, NECA, MCA and SPASA 
supported the government considering a 
mechanism(s) preventing developers or other 
contractors with a history of serious breaches of 
the Act, contractual obligations and consumer 
protection legislation from contracting for 
residential buildings and building work. 

The OCN considers there is no protection  
for buyers purchasing ‘off-the-plan’ and  
even suggested 

“The various levels of government should 
apply some even handedness by holding a 
similar enquiry into developers and builders in 
the construction industry as they have recently 
carried out on the trade unions in the Royal 
Commission into the Building and Construction 
Industry”.

Trinity Law did not offer a position but said it 
should be recognised that consumers have 
a choice whether to enter into a building 
agreement and, for off the plan purchase, the 
consumer will inevitably be legally represented 
in that transaction and should be aware of their 
rights. They expressed concerns consumer costs 
would be raised by barriers to entry into the 
market for future licensees. 

The ACT Law Society suggested different rules 
should apply where the developer and builder 
are not related parties and recognised the work 
to be done under the recent federal inquiry into 
construction industry insolvency.

The MBA supports measures that would operate 
to act against the fraudulent ‘phoenixing’ of 
companies, particularly for apartment owners 
and the enforcement of statutory warranties 
after a building is completed and occupied.   
It further supports imposing a requirement on a 
licensed builder to pay a bond to cover potential 
building rectification if the licensed entity is 
voluntarily closed within the six- year statutory 
warranty period.

NECA said the ACT Government focuses on 
both the corporate entity as well as the office 
bearers in order to identify and address 
those engaged in phoenix activities. It also 
suggested more effort needs to be made to 
regularise information flows between industry 
participants and the regulators, including 
confidential tip-off lines, and the ACT agencies 
should liaise with entities as the Phoenix 
Taskforce, the Inter-Agency Phoenix Forum and 
the Phoenix Watchlist.

HIA did not offer a position but noted that, in 
its view, the purpose of building regulatory 
framework should be on building work, not 
property development, and other mechanisms 
may be better to protect consumers. 

A homeowner said phoenixing should be 
strongly policed and parties informed:

“In our case, the developers had been quietly 
wound up in 2014–13(?). This was new 
information in December 2015”.

EA and Mal Wilson support a new mechanism 
applying to engineering companies. 
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5.4 ACCOUNTABILITY FOR CONTRACTORS

Survey responses

Would you support a mechanism(s) preventing 
developers or other contractors with a history 
of serious breaches of the Act, contractual 
obligations and consumer protection 
legislation from contracting for residential 
buildings and building work?  

Responses Number  (%)

Yes 31 91.2%
No 3 8.8%
Total 34 100%

“Yes, because dodgy operators need to be 
punished for bad quality building works. It 
affects owners, government and future owners” 

“Yes, what other mechanism is there to stop 
dodgy builders?”

“Provision for doing this already exists 
government is just too scared to use it” 

 “Yes, serial offenders know the legislation and 
will always abuse the system” 

“Yes. To avoid heart ache and monetary loss for 
consumers” 

“Yes. Too many go into receivership and start 
up a new company the next day with the same 
bad practices”

“Yes. Any breaches should also be publically 
available so prospective customers are aware.”

“Yes. With a process for ‘rehabilitation’ for those 
people”

 “No. Everyone needs to learn from their 
mistakes and be allowed to move on” 

“No. The Act is outdated and has not been 
enforced consistently. It would be better if the 
Act was applied equally to all and not just 
singling out a few builder for special attention 
depending on who made the complaint”

 

8.8

91.2

No

Yes
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6.  PROJECT FUNDING, PAYMENT CLAIMS 
AND RETENTIONS

6.1 RETENTION FUNDS/PROJECT ACCOUNTS

OPTIONS FOR CONSIDERATION

• Options for securing retentions so they are readily available, and protected 
in the event of insolvency.

• Options for separating progress payments so that it is available to the 
relevant project, and protected in the event of insolvency.

• Better reporting to the regulator – increased notification in the cases of: 
- entering into a winding-up arrangement 
- having a receiver appointed 
- entering into a deed of company arrangement with creditors 
- otherwise becoming insolvent 
-  being convicted of relevant offences under the Corporations Act 2001 or 

the Competition and Consumer Act 2010.

The options outlined in the paper were: 
 Option 1 – Trust funds established by head contractors 
 Option 2 – A deemed trust model 
 Option 3 – General project accounts (not necessarily trusts) 

REPONSES

This issue generated the most detailed 
submissions from various industry groups. While 
there is a general view among stakeholders that 
some form of intervention to retentions and/or 
progress payments is warranted, there are highly 
diverse views on potential models and two 
seemingly entrenched positions in relation to 
the use of trust accounts (detailed below). 

Responses also revealed a view among many 
stakeholders that the Security of Payments 
system is ineffective in the ACT and requires a 
more substantial review.  

The MBA provided results of its own internal 
survey, workshop and consultation with 
members which indicated, amongst other 
things, that of the 57 respondents around half 
(46%) reported they experienced payment issues 
on more than 25% of projects. It concluded that 
payment issues in general are a significant issue 
for the whole of the construction industry, and 
payment claims are an important, yet complex, 
problem that requires addressing. 
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OPTIONS FOR RETENTIONS

Option 1  Trust funds established by  
head contractors

AIBS, SPASA and MCA preferred option 1 with 
SPASA suggesting options 2 and 3 provide no 
real protection.

NECA is strongly supportive of a requirement that 
retention trusts be established in order to provide 
protection to sub-contractors owed payments. 
Its preferred option is that trust funds should be 
established by head contractors (option 1) in a 
scheme administered by the ACT Government to 
reduce costs and create a level playing field. 

It saw the advantages as protecting sub-
contractors in the event of insolvency and 
minimising the risk of contractors using the 
funds for purposes other than paying sub-
contractors, which it sees as a significant issue.  
It argues for a project value trigger for any relevant 
account requirements of $1 million or above. 

The CFMEU preferred option 1 in the form 
of a statutory trust system along the lines 
recommended to the NSW Government by 
the 2012 NSW construction insolvency inquiry 
report. It considered that in introducing this 
scheme the ACT would be leading the way in 
construction industry reform and creating a 
more secure, more productive and less conflict-
ridden industry for all. It stated 

“If adopted, the reforms proposed by this 
submission would have a positive and 
transformative effect on the ACT construction 
industry”. 

It further said it was 
“highly unlikely that the industry will 
voluntarily assume responsibility for the 
introduction of trust arrangements”  
and that statutory intervention is necessary.  

Mr Peter Merity provided an example of the 
operation of a trust account model requiring all 
monies payable by a principal to be held by the 
head contractor in a secured sum from which 
subcontractors could be paid. He considered 
this model would need to be complemented by 
changes to security of payments legislations for a 

“coordinated attack on the problem as 
recommended by the 2011 NSW Inquiry”.  

Option 2 Deemed trust model

Adjudicate Today recommends a mandated charge 
in favour of subcontractors and workers over the 
payments made or to be made by the principal to 
the contractor, commonly called a ‘deemed trust’ 
such as those already required under the current 
GC 21 contract form for construction, used by many 
NSW government agencies. 

Option 3  General project accounts

No responses for this option in the written 
submissions. 

Alternatives

The MBA, HIA and AIB did not support options 1, 
2 or 3. The MBA suggested further investigation 
be undertaken into making requests for release 
of retention claims to be covered by Security of 
Payment laws.

The AIB saw all options in the paper as costly, 
open to abuse and not providing the desired 
results. It preferred a model including continued 
education on security of payments and legal 
mechanisms that protect retentions in the event 
of insolvency. 

The HIA’s view is that the discussion in the 
paper is too brief to enable a sufficient or 
proper debate on this contentious area and 
does not offer a position. However, it opposes 
the introduction of trust schemes into the 
construction industry, whether that is the 
creation of express trusts, project bank accounts 
or deemed trusts that crystallise on insolvency. 
It considers them ineffective across the whole of 
the contracting chain and disruptive to normal 
commercial relationships. 

The MCA provides a detailed overview of how it 
sees a modified version of the West Australian trials 
of project bank accounts operating in the ACT. 

Other models suggested in survey responses 
included a single account system, ‘integrity’, 
a more rigid assessment of  Progress Claims 
throughout the construction process, a model 
similar to the Canadian Acts may be better with 
a trust residing with the Principal or the banking 
institutions, and a model including an insurance 
company as guarantor. 
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Survey question: Does the regulatory system 
need to address the retention of funds for  
sub-contractors? 

Responses Number  (%)

Yes 24 70.6%
No 3 29.4%
Total 34 100%

“Yes, cash flows and claim on payments is 
the biggest single issue that most small sub-
contractors face”

“This is a very complex question which has been 
under consideration for at least 30 years with 
no satisfactory model having been developed. 
Good luck ACT because even with large national 
projects this remains in the too hard basket even 
though various models have been trialled.”  

“Unfortunately too many businesses have 
declared bankruptcy to avoid payments.”

“No, that should be part of the contractor’s 
responsibility. If dodgy operators get punished 
more harshly or even excluded from construction 
contracts than this should clean up the problems 
around payment of sub contractors.” 

“No. In a pure world, retentions should not exist 
(they don’t in many other industries) in favour 
of a more rigorous process for the assessment 
of progress claims.” 

Which of the options, if any, do you prefer for 
cash retentions? 

Answer choices Number Responses 

Option 1 (trust funds 
established by head 
contractors)

13 43.4%

Option 2 (deemed trust 
model)

4 13.3%

Option 3 (general project 
accounts)

4 13.3%

Other 9 30.00%
Total 30 100%

What should be the minimum cost of work or 
other trigger for requiring cash retention funds 
or accounts? 

There were 19 responses to the question 
suggesting 14 different options ranging from no 
minimum (i.e. rules would apply to all projects) 
to $50 million to an option that it would depend 
on the business and payment terms. 

Other comments

Trinity Law said that if a retention scheme was 
to be established, a statutory scheme should be 
the model employed. It considered this model 
would alleviate some of the matters identified, 
particularly in an insolvency context. 

Trinity Law, Milin Builders and others also 
noted that retention provisions exist to ensure 
subcontractors complete work and/or rectify 
defective work, and the scheme should not 
operate in such a way that it removes that 
incentive or prevents contractors’ legitimate 
rights to access retentions if required resulting in 
delayed defect rectification. 

Milin Builders agreed improvements could be 
made but believed a trust fund would only add 
time to the process of defects rectification, and 
therefore, releasing retentions.

NECA advocates that, at the end of the defect 
liability period, the head contractor should 
automatically return the money to the sub-
contractor. This would free sub-contractors 
from having to make an application to have the 
retention returned. 

Bank guarantees

The MCA considered there should be no reason 
for a project payment scheme to trigger an 
increase in the use of bank guarantees as 
many trade contractors are not able to raise 
the security a bank might require to cover the 
issue of a guarantee. However, it believes that to 
prevent disputes it is essential for guidelines to 
be established and regulated for the use of, and 
release of, bank guarantees.

29.4

70.6

No

Yes
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Survey question: Would a scheme for cash 
retentions lead to a shift to requiring additional 
or alternative forms of security from sub-
contractors such as bank guarantees and 
security bonds? 

Responses Number  (%)

Yes 17 65.4%
No 9 34.6%
Total 26 100%

Most respondents did not consider there would 
be a shift:

“Don’t see that for the established contractors, 
would be harder for those starting out”. 

One person commented that if it did 
“In my opinion this is a good thing as 
subcontractor retains control of the moneys”.

Fifteen of the 20 (75%) responses to the 
additional question of whether there should 
be rules or standards for management of bank 
guarantees between contractors said yes.

OPTIONS FOR PROGRESS 
PAYMENTS

Should builders be required to separate 
payments for individual building projects? 

Responses Number  (%)

Yes 23 69.7%
No 10 30.3%
Total 33 100%

People who responded that there should be a 
requirement to separate payments gave reasons 
of clarity for individual payers and the protection 
of both builders and clients from poor account 
keeping or practices.

34.6

65.4

No

Yes

30.3

69.7

No

Yes

People who did not support commented on the 
need for cash-flow between projects and that 
this is a practical and contractual issue 

“I don’t see that a one size fits all is available”.

The MCA noted it is standard practice for an 
effectively operated building company to 
account for the profitability or otherwise of each 
project. Accounting for payments on a project by 
project basis is an integral part of this process.

Options 1—3

The majority of stakeholders who supported a 
model for progress payments preferred the same 
option as for retentions with the exceptions 
noted below. The MBA did not support a model 
for progress payments. 

Alternative

NECA and MCA proposed an alternative model 
of project bank accounts (PBAs). A PBA is a bank 
account opened and maintained by the head 
contractor, into which the principal deposits 
contract payments. Simultaneous payments are 
then made from the PBA to the head contractor 
and sub-contractors (including suppliers and 
consultants). The difference between a PBA and 
a “normal” bank account is that a PBA has trust 
status established through a Trust Deed. It could 
cover both progress payments and retentions for 
a project. 

NECA suggested a trial of PBAs for government 
construction contracts in the ACT could be 
informed by the NSW trial, or alternatively, the 
ACT Government could maintain a watching 
brief on the results of the NSW trial once it has 
been completed and then make a decision on 
whether or not to introduce PBAs in the ACT.

In a detailed outline of a trial proposal, the MCA 
proposed an improved WA model for PBAs, with 

“terms of very specific regulated arrangements 
whereby, if the builder does not operate 
the account in strict accordance with the 
regulations, the building authority must have 
‘step in’ rights similar to those available to the 
client department in the WA trials”. 
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It further suggests other than for projects of a 
certain size, builders could have more than one 
option for meeting their obligations. 

The MCA submission also noted procedures 
and training programs designed to demonstrate 
the simplicity of installation of the new system 
have been developed in more than one 
jurisdiction and will be made available to the 
ACT Government to assist in any trials.

The HIA considers that quarantining payments 
into an account or be held in trust for parties 
that worked on that project is, at best, 
impracticable. It indicated special arrangements 
were not required for the building industry as 

“services procured and rendered in the 
building industry are like every other area 
of our economy done on the basis of a 
contractual relationship”. 

It proposed an education program to improve the 
take up and use of the rapid adjudication laws.

Which of the options, if any, do you prefer for 
general project payments? 

Number Responses 

Option 1  
(trust funds established 
by head contractors)

11 43.4%

Option 2  
(deemed trust model)

3 13.3%

Option 3  
(general project accounts)

6 13.3%

Other 8 30.0%
Total 28 100%

There were no additional suggestions for 
alternative models to those provided for 
retention accounts. 

What should be the minimum cost of work for 
separate accounts, for example the threshold 
for residential warranties and insurance 
(currently $12,000)? 

There were 13 responses to the question 
suggesting nine different options ranging from 
“much less” to $10 million to an option that 
one account for domestic projects and separate 
accounts for commercial and industrial projects.  
Most responses (nine) ranged from $10,000 to 
$100,000.

For smaller or lower cost projects, such as 
individual dwellings, could one account be 
used for both retentions and owner’s progress 
payments? 

Responses Number  (%)

Yes 15 60%
No 10 40%
Total 25 100%

While some respondents considered there was 
a need to separate retentions from progress 
payments, others considered this could work if 
both types of payments were clearly identified 
and they allowed for builder’s profits to be 
released so as not to affect the builder’s cash flow. 

Any other comments on retention moneys, 
project accounts and progress payments under 
the security of payments scheme?

“The system needs to be simple, but safe. If 
complicated, it will not work.”

“All add red tape to an already burdened 
industry. Most payment issues are around 
variation issues and getting the money for 
them into the supply chain. The proposals do 
not solve quick resolution of variations.”

Views on trust accounts and deemed 
trust arrangements

Response to the consultation highlighted the 
opposing views on the use of trust accounts. 

The MBA noted the NSW Branch’s NSW 2012 
Submission to the Inquiry into Construction 
Industry Insolvency in NSW, considered in detail 
the use of project accounts and trust accounts 
as a potential solution to payment disputes. 
However, it reported that based on specific 
feedback from MBA ACT members,

“while a small group of subcontractors have 
reported that they support the use of trusts, 
the overwhelming view from all sectors 
of our membership is that trusts will not 
help the payment of money throughout the 
contractual chain”, 
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citing reasons of administrative burden, that 
future progress payments can’t always be 
accurately determined, and they will not result 
in people being paid quicker as the payment 
could still be in dispute.  

The ACT Law Society considered establishing 
trust accounts can be burdensome, in relation to 
regulation to ensure compliance, auditing and 
reporting but that there are significant benefits 
to contractors in ensuring retention monies are 
not available to creditors generally.

Adjudicate Today countered that 
“Legislating a system of charges over 
payments to contractors is not radical. We all 
allow the bank to take a charge (in the form 
of a mortgage) over our homes in return for 
a loan. So too do contractors allow charges 
over their assets in return for business loans. 
Opponents of the deemed trust and charge 
option are not credible as the application of 
deemed trusts reflects standard commercial 
and financial practice”. 

The MCA did not consider that trust accounts 
were inappropriate for projects with a high 
number of transactions stating 

“This option involves virtually the same number 
of transactions as paying subcontractors from 
the main builders account, the system has 
been operated successfully on private projects 
in more than one jurisdiction with little or no 
administrative burden”. 

It further stated 
“The belief that the project bank account 
system is more complicated is a myth. We have 
concrete evidence that the use of a project 
bank account system is no more difficult that 
operating a normal trading account. The main 
difference is that builders are discouraged 
from the current unconscionable practice 
of converting to other uses, the cash flow 
provided by a project’s client and intended 
for payment to the trade contractors and 
suppliers. This is what existing builders are 
concerned about – having to ‘live within their 
means’.”

ACT action

The MBA recommended the ACT Government 
work with other state and territory governments 
and the Australian Government to review the 
recommendations from the recent federal 
Senate committee, with a particular focus on the 
committee’s two major recommendations on 
project trust accounts (for retentions only) and 
nationally consistent security of payment laws.  
It also recommended the ACT Government 
consult with industry on the full list of 
committee recommendations to identify which 
could be progressed within the ACT. 

NECA also considered a single account model 
should be implemented across all jurisdictions, 
particularly east coast jurisdictions which have a 
higher number of people working across borders. 
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6.2 PROGRESS PAYMENT CLAIMS 

OPTION

A maximum legislated contractual payment period for progress payment claims, 
which would not affect the default of 10 business days for contracts where a 
timeframe is not specified.  

RESPONSES 

There was a moderate level of support for 
the proposal but high variability in suggested 
payment time period. 

Adjudicate Today did not support introducing 
a maximum payment period preferring the 
existing system based on a position that parties 
to a contract should be free to negotiate their 
own due dates for payment. 

The MBA, MCA, NECA, CFMEU and HIA are 
supportive of establishing a maximum period in 
a contract for payment of a progress payment to 
a subcontractor once a claim has been made. 

• The MBA suggested 45 days, allowing 15 days 
to make a claim and 30 days for payment. 

• NECA advocated for a maximum period of 30 
days (as opposed to 30 business days).

• The HIA did not suggest a timeframe but 
noted that a 10 day period is too short and is 
not the industry standard. 

• SPASA suggested alignment with the NSW Act 
(10 business days)

• The MCA recommended builders should be 
paid in 15 business days and subcontractors 
should be paid in 20 business days, but noted 
that under a project bank account model the 
builder and the subcontractors and suppliers 
both would be paid on the same day funds 
cleared in the trust account.

Should the Security of Payments Act establish 
a maximum period in a contract for payment 
of a progress payment to a subcontractor once 
a claim has been made? (Note: this would not 
affect the 10 business day default for payment 
if the contract does not set a day) 

Responses Number  (%)

Yes 21 65.6%
No 11 34.4%
Total 32 100%

On the additional question of what the time period 
should be, suggestions ranged widely with 10 
different time periods in 20 responses from 7 days 
to 60 days and 30 business days.

34.4

65.6
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Yes
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6.3 REMOVAL OF  ‘ENDORSEMENT’ ON A PAYMENT CLAIM

OPTION 

Removal of the requirement to identify a payment claim as a payment claim 
under the Building and Construction Industry (Security of Payments) Act 2009 
(Security of Payments Act). 

RESPONSES

Trinity Law considered the endorsement should 
be retained. 

SPASA did not support the removal of the 
endorsement. The MCA noted consideration 
should be given to the legal impact on the 
creation of reference dates under some 
contractual arrangements. It suggested an 
alternative of requiring claims to be presented in 
a legislated simple but recognizable format.

Adjudicate Today agreed with the removal of the 
endorsement and replacing it with a provision 
in s.19 of the Security of Payments Act for the 
claimant to give a notice to the respondent of 
the claimant’s intention to proceed with either 
summary judgment or adjudication.

The MBA is supportive of amending legislative so 
that any form of request for payment in writing 
is deemed to be payment claim, removing any 
discretion from subcontractors to decide if a 
request for payment is being made as a formal 
payment claim, or not. However it noted a 
definition of ‘payment claim’ would be needed 
to avoid confusion. 

Should the Security of Payments Act be 
amended to remove the requirement to 
‘endorse’ a progress payment claim when the 
principal contractor is not a residential owner? 

Responses Number  (%)

Yes 10 43.5
No 13 56.5%
Total 23 100%

The majority of responses did not support the 
removal of the endorsement: 

“It is necessary for the claim to be endorsed to 
ensure due process, not spurious unsupported 
claims for payment”

“Although the endorsement is sometimes over 
used it is a reminder to the respondent that the 
Act may be used”.

The Security of Payments Act allows only 
one payment claim for each stage. If 
‘endorsements’ are removed what is the best 
alternative method for identifying a document 
as a payment claim? 

Alternatives included a statement on the 
document, the receiver’s signature, a new statutory 
form and a new statutory reference date. 

Use and effectiveness of the ACT Security 
of Payments Act

The MBA reported that only 12% of respondents 
to its survey have used the Security of Payments 
Act to resolve a payment dispute, and only 
one respondent reported the legislation was 
effective in resolving the payment dispute. 
Around two-thirds of respondents either had no 
experience using the Security of Payment Act, or 
believed it would be ineffective, unreasonable 
and/or too complicated. 

It further reported that of participants at a 
members’ workshop, most subcontractors 
preferred to only use legislation as a solution 
of last resort. Reasons for this include the costs 
and time involved, and the relationship damage 
that would likely occur with the other party if 
payment was pursued through a legal process.
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It also reported members that had attempted to 
use the ACT Security of Payments Act to resolve 
payment disputes found definitions in the Act 
unclear and the legislative process complex and 
difficult to follow. 

The AIB recommend that the ACT Government 
consider bringing the ACT into line with some of 
the recent changes made by NSW. This includes 
having all payment claims (regardless of wording) 
fall under the security of payment system.

The MCA provided in their submission a report 
that suggested the current legislation in the ACT 
had limited protections for subcontractors and 

“particularly exposes suppliers and sub-
subcontractors who are lowest in the payment 
chain to failures further ‘up the line’.

Trinity Law considered the enactment of the 
security of payments legislation has assisted 
subcontractors. However, it stated 

“While the security of payments regime has 
streamlined disputes with subcontractors, 
it is still not inexpensive and should only be 
invoked when required”. 

Mr Samer Skaik considered there many 
problems that hinder the effective operation of 
the security of payments scheme. He provided 
a detailed submission on what he sees as two 
main and specific problems: the excessive court 
involvement (judicial review) in adjudication and 
the industry’s dissatisfaction with the quality of 
adjudicators’ determinations on the merits. 

NECA proposed a legal mechanism for sub-
contractors to be considered as a special type 
of unsecured creditor. It also considered the 
ACT should adopt the 2012 NSW changes to 
allow sub-contractors to serve a payment 
withholding request on a principal at the same 
time it serves an adjudication application on 
the respondent/contractor. 

Adjudicate Today believes that any legislative 
enactment that is brought forward to deal with 
the effects of insolvencies must be supported 
by soundly structured legislation that enables 
the subcontractors that the ACT Government 
has in mind, to claim and recover progress 
payments regularly and cost-effectively 
while the contracting parties are solvent. It 
considers the ACT Act lacks efficacy and the ACT 
Government should give consideration to the 
repeal of judicial review provisions in section 
43, removing the requirement for adjudicators 
to serve adjudication applications on the 
respondent (s 21 (2)) and placing the obligation 
on the applicant, defining reference dates in 
relation to construction contracts, creating new 
statutory offence any person to intimidate a 
party from exercising its statutory rights (in line 
with Recommendation 24 of the recent  Senate 
Insolvency Inquiry).

Most stakeholders who commented on security 
of payments issues supported additional 
education on the use of the existing system.

Any other comments on retention moneys, 
project accounts and progress payments under 
the security of payments scheme?

 “This…assumes that the Security of Payment 
Act has achieved anything anyway. I question 
that it has achieved anything other than a 
fear within building contractors to “sanction” 
a subcontractor’s progress claim because of 
incomplete or defective work...”

 “The Security of Payments Act should be 
independently reviewed to see if it has actually 
achieved anything other than massive fees for 
lawyers, mediators etc. Anecdotally it has not.”
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7.  ALTERNATIVE DISPUTE RESOLUTION 
(ADR) – RESIDENTIAL BUILDING

7.1 

PROPOSALS

• Creation of a new dispute resolution process(es) for building-related 
technical and contractual disputes, potentially with elements of mediation 
and expert determination. 

• Provision of information to parties to a dispute in relation to resolution of 
disputes and defects and dispute resolution options.

• Adopting an expanded range of standards and tolerances.

RESPONSES

There was a high level of support for improving 
the existing formal processes and providing 
better access to alternative dispute resolution 
processes. While many supported a new 
system outside the existing complaints, court 
and tribunal systems, others considered 
amendments to existing processes, such as to 
the role of ACAT, may be more beneficial. 

Limitations of existing processes

The OCN stated that the number of complaints 
(to the regulatory authority) would probably 
be significantly higher if not for the following 
reasons/difficulties:

• Owners Corporations (OCs) need to get large 
groups of owners together to agree to lodging 
complaints

• OCs have poor understanding of complaint 
processes

• OCs’ perceived lack of attention by government 
agencies given to owner’s complaints

• The high cost and effort needed to meet 
government agencies’ requirements to support 
complaints related to very obvious defects

“Owners dealing with defects, all complain 
that the ‘blank wall’ they experience in dealing 
with ACTPLA and its successor organisations 
greatly contributes to their frustration and 
distress. They expect the developer, builders 
and marketers to be evasive and recalcitrant 
but they initially have faith that government 
will take action when they arrive at the desk 
with a problem and certainly when they arrive 
with professional confirmation of the defects.

Yes they do expect a ‘white knight’.  But the 
purchaser has not caused the problems; they 
have just paid the market price for a sound, 
compliant property and have not got that.  The 
purchaser’s rage, or most often despair, comes 
from a lack of response from the government 
body charged with ensuring that the building 
is compliant.  The developer, who sets the 
parameters for the project, builder and the 
subcontractors continue working for years and 
the purchaser is stuck with paying a mortgage on 
a property of significantly reduced or no value”.
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The OCN’s comments are supported by many 
homeowner submissions expressing dissatisfaction 
with the existing complaints process:

“After all this [five years since the lodgement of 
the compliant and a subsequent failure of the 
builder to comply with a rectification order]…I 
am expected to attend negotiation with the 
builder, overseen by Access Canberra.  It has been 
indicated there will need to be some ‘give and 
take’ which I find astonishing given that none of 
this was of my making and flagrant breach of 
BCA.  However, I shall comply with attendance”.

The HIA acknowledges that there are concerns 
with the current process for resolving building 
disputes in the ACT and that more could be done 
to encourage early resolution of these disputes. 

The MBA agrees with the discussion paper’s 
analysis of the limitations of the existing processes. 

The ACT Law Society believes that the current 
system is not working effectively and that an 
industry of the use of experts has developed 
which would best be avoided, for example, by 
using a panel of tribunal appointed experts. 

Is there a need for a new alternative dispute 
resolution – other than the existing complaints, 
tribunal and court processes – for residential 
building disputes? 

Responses Number  (%)

Yes 19 59
No 13 41%
Total 32 100%

All four of the respondents who identified as 
building surveyors answered yes. Four of the five 
builders who answered the question responded 
no.  Six of the seven people who identified as 
community members supported a new process, 
including three who have had rectification or 
remedial work on their homes. 

“There is a need for a cost effective dispute 
resolution service for simple disputes to reduce 
the load on tribunals and courts and reduce 
costs for simple matters.”

A common reason for supporting a new process 
was that the current processes take too long 
(5 respondents). Other comments from people 
who considered there is a need for a new 
dispute resolution process included:

“Too many buyers are using the current system 
as a stalling process to avoid final payments.” 

“The building industry is particularly suitable 
for ADR (if properly designed).” 

 “Also the person adjudicating needs building 
experience and knowledge.”

Reasons for not needing a new process given 
include:

“Unfortunately, once a dispute arises anything 
other than a legal resolution would not satisfy 
the aggrieved party.” (building designer)

“The current system is fine just not adequately 
resourced.” 

“I don’t know about ‘new’ but the present system 
is awfully bureaucratic and agonisingly slow.”

“ACAT is sufficient.”  

Other comments on alternative dispute resolution 
for residential building disputes included:

“The current system is too often used by 
buyers to avoid paying final payments. Some 
processes are taking lengthy periods to 
finalise, costing builders time, work and money 
in legal costs and foregone payments. There 
are a number of builders who cannot afford 
the time nor expense to undergo protracted 
dispute and forego the revenue.” 

“ADR can work well when it is designed with 
sensitivity to the area in which it is applied”

“Dialogue between dispute parties is a waste 
of time as it has already gone beyond that, and 
then only lawyers win as they get paid just to 
write letters. Mediation shouldn’t be needed 
if the Registrar has the capacity to enforce 
remediation and all parties have sufficient 
insurance to cover costs.”  

41

59

No

Yes
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Suggested improvements, models  
and features

The AIBS, AIB and CFMEU support the 
development of alternative dispute resolution 
model for the ACT.  

The MCA suggested a model such as that in 
operation in Queensland where arbitrators 
are registered with, and allocated cases by, 
the Building Commission along with the rapid 
dispute mechanism similar to that proposed in 
the NSW GC21 contract mandated as a pre-cursor 
to appeals or actions in higher tribunals or courts. 

The OCN strongly supports timely intervention 
but considers this action must have legislative 
support, compulsion to participate and carry 
out agreed rectification to appropriate standards 
and with agreed timeframes, the necessary 
funding and staff with relevant expertise. 
It suggested for complex disputes that any 
agreement would need to have a ‘backstop’ 
claim lodged in the Supreme Court to provide 
quicker resolution if informal negotiations failed. 

SPASA suggested streamlined conclave processes 
to allow for technical experts to consider issues. 

Both Trinity Law and the AIB suggested inserting 
alternative dispute resolution clauses for all 
building works contracts in the ACT.

The MBA supports an ADR model (e.g. 
arbitration, expert determination, neutral 
evaluation, conciliation or mediation) that is 
structured to allow access to different types of 
ADR for different disputes depending on the 
nature of the dispute. It considers the body best 
placed to determine the form of ADR (in the 
absence of agreement) is one of the existing 
judicial bodies such as ACAT, and suggested 
consideration of the models for residential and 
non-residential disputes currently in place in 
NSW and Victoria.  The MBA further stated 

“No matter which forum is chosen for the 
administration of ADR, the MBA supports 
facilitating increased use of ADR for building 
disputes”.

Adjudicate Today recommended the extension 
of the Security of Payments Act to include 
residential disputes. 

Ian Dunstan considered there is a need to 
ensure that Tribunal members are sourced from 
relevant industries, not just the legal fraternity.

NECA advocates that the ACT Government 
ensure that any alternative dispute resolution 
mechanisms established for residential building 
in the ACT are quick and cost-effective.   
Any alternative dispute resolution mechanisms 
should seek to expedite payments to sub-
contractors so that they are disadvantaged 
as little as possible due to disputes between 
builders / head contractors and consumers. 

The ACT Law Society submitted that 
Government should increase the accessibility 
of persons to the dispute resolution system, in 
a timely and cost effective manner, but should 
prefer a review of the current systems in place, 
rather than creating a new system to operate in 
addition to them.

Trinity Law noted the timely resolution of 
disputes is an ideal goal but that it should not 
be at the expense of procedural fairness and 
natural justice. 

HIA also stated that while it is important that 
dispute resolution be kept at the lowest possible 
cost and dealt with in a quick and effective manner 

“…it is equally important that any new dispute 
resolution scheme respect the principles of 
separation of powers, natural justice and the 
rule of law”. 

HIA does not object to the principle that the 
Regulator can, in appropriate circumstances, 
play a role in assisting the parties to reach 
agreement while at the same time undertaking 
the functions of investigation, enforcement and 
prosecution. It considers essential the process 
of dispute resolution be seen as separate from 
compliance, enforcement and prosecution and 
independent of Government and the Regulator. 
HIA set out a number of additional principals 
it considers important in developing a dispute 
resolution system, including a tribunal or body 
with sufficient understanding of building matters 
and options for voluntary and non-binding 
dispute processes.  
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Stakeholders also recognised that some models 
will not suite all disputes (MBA, ACT Law Society, 
Trinity Law). Trinity Law recognised that 

“not all issues which you might encounter 
in a building dispute are simple and easily 
identifiable. A building dispute might not 
only encompass technical issues in the 
construction, but also quite substantial 
matters of law”.

Survey respondents offered a variety of 
suggestions including:

“Using a 3rd party professional.”

“Improved communication and 
documentation.”

“Builders should have recourse to Australian 
standards as final arbitration (i.e. glancing 
light on plaster, concrete finish).”

“Could there be a dept under ACAT with powers 
to call in disputing parties more quickly than at 
present.” 

“By removing it completely from the hands 
of government other than by establishment 
of a tribunal or the like where the parties can 
take their grievances with the grievances 
escalated through a number of stages so the 
‘at fault’ party can review their position and act 
independent of the plethora of ‘consultants’ 
and government agencies (who do not have 
the money or resources to manage this).” 

“Early involvement before a problem gets to a 
major problem.”

“By the introduction of a dispute resolution 
service for simple building disputes.” 

“By requiring the developer of a project to 
deposit a minimum of 10% of the construction 
cost into a trust fund that could be drawn 
against for defective work.”

“Needs to be faster, mediated solutions 
enforceable.” 

“Outcomes MUST be enforceable by the 
Registrar.” 

“Set up independent body.” 

“Have some common sense.”

“Introduce conciliation by an expert, followed 
by adjudication.”

“Needs to be more in favour of the resident; it 
currently favours builders too much.”

“Better supervision/regulation of the insurance 
industry. My current claim cost me $60,000 
to prosecute and took two years and seven 
months to be brought to a satisfactory 
conclusion.” (confidential submission)

Payments from homeowners

SPASA, HIA and the MBA considered that a major 
cause of builder insolvency and non-payment 
of contractors is non-payment by residential 
customers for works carried out and the means 
to recover residential consumer debt is expensive 
and time consuming. They noted that there is 
no such legislation or security of payment laws 
protecting builders of detached dwellings. 

The HIA consider it essential that all building 
contracts be included in the security of payment 
model, including residential building contracts 
and payment made by clients to builders because 
builders are affected by cash flow issues caused 
by owners just as much as subcontractors are 
affected by cash flow issues against builders.

The MBA and SPASA also recommend any review 
of the ACT Security of Payment legislation should 
strongly consider including owner/occupiers 
being subject to the provisions of the Act where 
they enter into contracts with builders. 

SPASA also supported a model such as that in 
NSW where licensed builders and tradespeople 
can access a free dispute resolution service if 
a dispute occurs with a consumer or owner-
builder over a payment or residential building 
issue. It further considers that a condition of 
raising a dispute should require that outstanding 
progress claims for work completed must be 
paid in full by the homeowner. 
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Table 2:  The survey also asked respondents to consider how important certain features of an alternative building 
dispute resolution model are to them. Responses are summarised below.  
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Facilitating a constructive and productive dialogue  
between parties to the dispute

26 3 1 0 1 1 32

The process is relative rapid 24 7 0 0 0 1 32

Relatively low cost compared to court processes 26 6 0 0 0 0 32

It results in solutions that are technically workable 26 6 1 0 0 0 33

Is not overly technical or requires complex legal negotiations 25 5 2 0 0 0 32

Has the potential for enforceable outcomes 25 5 1 0 0 1 32

Accommodates multi-party disputes  
(not only parties to the contract or licensees)

21 5 1 1 4 0 32

Allows for disputes about non-licensable work and 
consumer contracts

19 3 5 1 3 0 31

Includes disputes about residential projects not  
covered by the existing security of payments scheme

17 6 2 1 2 0 28

Allows disputes to be considered outside of the formal 
complaints system and tribunals and courts

20 5 4 0 2 0 31

Is recognised under the regulatory system and by relevant 
tribunals and courts if the dispute cannot be resolved

24 2 3 0 2 0 31
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8. OTHER ISSUES 
Stakeholders raised a wide range of issues related to building design, construction, 
maintenance and operations, including planning and unit titles matters. 

8.1 OPERATION, MAINTENANCE AND DURABILITY
The OCN stated: 

“The initial documentation should also 
include specification of maintenance 
requirements and timing to apply and this 
requires inclusions in the Sinking Fund Plan.  
The inclusion of maintenance requirements 
would also address one of the causes for 
disputes – ‘defect caused by builder’ or ‘lack 
of maintenance by OC’”. It considered reforms 
must cover both the catastrophic and the 
future durability (life of building) issues, noting 
“owners expect their homes to last longer than 
some developers and builders might project”.

Milin Builders and Alex Mattea both suggested 
the creation of a rating system for residential 
buildings to the consumer an understanding 
that the building would either cost a little or a lot 
to maintain. Milin Builders considered it would 

“force developers to look for more effective 
building solutions to preserve design finishes 
and keep their maintenance ratings down. 
The operation and maintenance manuals 
should have to be given to both the Certifying 
body and the body corporate at the time of 
certificate of occupancy”.
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8.2 PRIVATE CERTIFICATION 
SYSTEM

Some stakeholders expressed a view that the 
private certification system is not working and 
is a cause of problems in the industry, with 
more than one community member calling it a 
‘failed experiment’. The general view amongst 
these stakeholders is that these kinds of 
function should be provided by an independent 
government body to avoid the conflicts certifiers 
who are industry members face. 

The CFMEU, OCN, AIB, Milin Builders all 
suggested the regulator should take the 
primary role in certification of building work – 
either by providing all certification services or 
by directly appointing certifiers to each job. 

However, the AIB, AIBS, Trinity Law, MBA, and 
AIA supported more mandatory inspections 
or more powers given to certifiers to impose 
additional inspections. And Ian Dunstan 
suggested certification process should be 
expanded to include services certification 
and specialist services certifiers (as opposed 
to a building certifier), who would produce 
a documented audit trail and ensure best 
building practice are employed.

8.3 FINANCIAL 
REQUIREMENTS

The CFMEU supported an assessment of the 
financial capacity of building licensees as well 
as their record in relation to timely payments 
and resolution of payment disputes. The MBA 
pointed to the recommendations of the Senate 
Economics Reference Committee report into 
Insolvency in the Australian Construction 
Industry in relation to the financial and 
business capabilities of licensees for 
consideration in conjunction with ACT  
reform proposals. 

8.4 REGULATION OF 
ARCHITECTURAL 
SERVICES

The OCN suggested the development approval 
and building approval processes need to 
mandate that architects and engineers are 
engaged for the full term of the project to ensure 
compliance of building in line with the plans 
based on advice it had received from ‘a senior 
architect’.  It stated: 

“Regulation needs to mandate this involvement 
to ensure supervision of quality and compliance 
with the detail design and use of designated 
suitable products.  This participation should 
continue until occupancy is completed and 
should cover all unit areas and common 
property including buildings and landscaping”.

It further outlined its reasoning as 
“It has become common practice for 
developers to obtain a Development Approval 
based on concept designs provided by high 
profile architects. The concept design is then 
handed on to less experienced, less skilled, 
lower profile professionals or even non-
professionals to be fleshed out to achieve 
Building Approval.”

The AIA also considered issues are caused 
because architects are not engaged to prepare 
documents for all stages of the design and 
the “documenting architect” is not retained 
for supervision or quality inspection. It further 
stated that relevant skills and knowledge is core 
to architectural education and registration. It 
suggested that only architects should be able to 
provide these services for certain buildings. 

However, architectural draftspeople offered 
alternative views. Warwick Dunstone of 
Dezignteam said 

“You may ask why swap from these Architects 
to Dezignteam (architectural draftspeople) 
for the construction drawing stage. Generally 
we do it better, we know more about building 
construction and techniques, we prepare 
better drawings that they can be built from.  
All aspects that the ‘construction industry’ 
really need.”
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He also stated 
“I would like to point out that there are very 
few people (Architects or Draftsman) in the ACT 
who are experienced in preparing designs and 
documentation for buildings over 25m, let alone 
3rd party consultants having the experience. 
Again if the right grade of professional is 
appointed then there is some certainty to the 
final outcome”.

Mr Dunstone considered architectural 
qualifications and training did not necessarily 
include construction issues and stated

 “There are a lot of inexperienced Architects 
(registered or not) and draftsmen/ building 
designers who simply do not understand 
what they are doing. Actually, there are many 
experienced Architects who really should 
not be involved in large building design and 
documentation and a lot of them are from 
large reputable firms”.

The AIA also recommended consideration is 
given to what it calls “completing the objects of the 
ACT Architects Act 2004”, including to implement 
a code of practice, minimum PI insurance 
requirements and compulsory continuing 
professional development. 

8.5 LICENSING OF OTHER 
OCCUPATIONS AND 
ACTIVITIES

Stakeholders suggested introducing licensing 
or mandatory registration for a wide range of 
practitioners:

• Building trades (CFMEU, OCN, AIB, MBA, Ian 
Dunstan)

• Site supervisors/foremen (AIBS, MBA)

• Project managers (AIA

• Building consultants and inspectors  
(Milin Builders, AIB, AIA) 

• Architects, building designers and 
draftspeople (BDA, AIA, OCN)

• Engineers (Milin Builders, EA, Mal Wilson, OCN)

• Waterproofers (Milin Builders) 

• Developers (OCN) 

• Quantity Surveyors (AIA)

• Any person providing a certification against 
the building code (MCA)

• Landscaping contractors (The LNA Master 
Landscape Association NSW & ACT)

• New licensing categories for swimming pool 
technicians (SPASA) 

The MBA also noted new professions are rapidly 
being created in the construction industry 
and the industry needs to be prepared for the 
new professions being created and they meet 
expected standards of practice to ensure safety, 
highest quality and long term sustainability of 
building and construction.

8.6 CONTINUING 
PROFESSIONAL 
DEVELOPMENT AND 
INDUSTRY EDUCATION

The MBA, Trinity Law, SPASA, AIA and AIB 
recommended the introduction of a continuing 
professional development (CPD) scheme for 
building licensees. SPASA favours a points-based 
system linked to licensing that could include a 
range of non-technical subjects such as dispute 
resolution, security of payments contracting and 
financial management. 

The MBA supported regular training, provided 
by registered training organisations, and aimed 
at recognised deficiencies in current building 
practices, for example internal and external 
waterproofing, business management, or 
supervision. 

The AIA recommended the implementation 
of a mechanism where recurring problems or 
findings of certifiers and inspectors are relayed 
to industry and training or information sessions 
be held for industry to highlight problems and 
best practice methods on a regular basis. 

The HIA opposes the model of continuing 
professional development (CPD) as 
implemented in NSW but would encourage an 
assessment of skills or other evidence to satisfy 
the renewal of a licence for certain practitioners 
that can show little or no activity. It considered 
that any CPD scheme should be targeted at 
particular/problem areas rather than a generic 
requirement that a person undertakes a 
prescribed number of hours per year. 
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8.7 RESIDENTIAL BUILDING 
WORK INSURANCE

The operation and coverage of the existing 
residential building work insurance was raised in 
many written submissions (including those from 
multiple homeowners, Trinity Law, the OCN 
ACT and the MCA), survey responses and public 
workshops. 

Some stakeholders consider the ACT’s minimum 
coverage of $85,000 to be inadequate. It was 
frequently compared to the maximum coverage 
in other jurisdictions such as the $340,000 
potential payment in NSW. 

In addition, the OCN considers that insurance 
thresholds should be increased and extended 
to all apartment buildings. It acknowledges but 
rejects advice from EPD representatives that 
insurers will not provide this kind of insurance 
product for buildings greater than three storeys.  

Both the MBA and the Master Builders Fidelity 
Fund recommended that the existing insurance 
provisions not be increased beyond the current 
$85,000 limit, or applied to residential buildings 
for medium-high rise buildings. The Master 
Builders Fidelity Fund also considered the 
ACT government should continue to support 
a competitive environment between private 
providers of fidelity fund and home warranty 
insurance, as a key consumer protection measure.

The OCN suggested an additional form of 
bond from the developer needs to be provided 
for these owners of apartments and owners 
corporations.  It considered that the additional 
cost to owners would be a reasonable cost to 
pay for the protection. 

The CFMEU believes there should be greater 
transparency and an investigation in relation 
to administrative costs for fidelity certificates 
passed through to premiums. 

OTHER ISSUES AND 
SUGGESTIONS

• Both the MBA the OCN ACT noted the lack 
of disciplinary actions or other sanctions 
pursued or applied to builders against clearly 
non-performing licensees. 

• The OCN and AIB supported public 
notification of penalties and sanctions against 
licensee so that the public is better informed 
and can better protect themselves. 

• The AIB also raised the problem with sharing 
licences/ghosting and phoenixing which occurs 
in the industry, especially the residential sector. 
It believes this issue is more about enforcement 
than change of policy and supports the ACT 
Governments identification of the issue and 
willingness to crack down on the process.

• The OCN suggested banning certain high-risk 
design features such as roof terraces and 
balconies over habitable spaces, or allowing 
them only if they are provided with “clearly 
explained caveats that purchasers can 
understand”. It also suggested mandating 
certain sustainability features and designs 
that facilitate fitting or retrofitting of solar 
and photovoltaic systems.

• EA and Mal Wilson recommended detailed and 
accurate plans should be lodged with the ACT 
government, and lodgement should be verified 
by signature by the responsible officer. All 
documents should also be lodged with Bodies 
Corporate. Certificates of occupancy should be 
withheld until lodgement has occurred. 

• The use of substandard building products 
was also raised by NECA, the OCN and was 
a common theme in submissions from 
homeowners who had issues with building 
defects 

• The AIB and one survey respondent 
considered reforms should be extended to 
commercial buildings as they are also subject 
to defects. 

• The MBA and Trinity Law suggested a review 
of owner-builder licensing. 
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• The MBA and OCN suggested a national 
approach to building regulation and security 
of payments issues. 

• Ian Dunstan (electrician) and NECA raised 
the issue of nationally portable building 
and electrical licences and licensing 
harmonisation across jurisdictions, although 
NECA noted any arrangements “must not dilute 
safety standards and technical expertise”. 

• The OCN ACT suggested planning approvals 
needed to be included in reforms as this can 
be the point defects begin. It suggested a two 
stage development approval process. The 
first stage would be to obtain an in principle 
approval of the concept and the incomplete 
documentation.  The second stage approval 
would require comprehensive documentation 
by architects and engineers with appropriate 
expertise and experience.

• One community member’s submission 
focused mainly on the transparency and 
effectiveness of the planning process and the 
“Mr Fluffy” demolition process. 

• At the community forum and in submissions 
from some residential building owners 
there was a perception that the relationship 
between developers and government may 
affect the implementation of reforms.  

• The OCN ACT also raised the issue of linking 
reforms with the Unit Titles (Management) Act 
to prevent real estate companies acting also 
as strata managers and initially employed 
by developers, from then acting for Owners 
Corporations involved with the same 
development.

• Both Milin Builders and the MBA raised what 
they saw as market manipulation by unions in 
the commercial industry and the effects they 
consider it has on skills levels, competition, 
project payments and the viability of projects. 
Both parties are currently in public or private 
disputes with the CFMEU.  

• The OCN, AIA and AIB also referred to their 
previous submissions provided in February 
2014 to a consultation on option for regulation 
of design and inspection practitioners.
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9. ATTACHMENTS 

9.1 SUMMARY OF CONSULTATION RESPONSES AND PROPOSED 
REFORMS

SUMMARY OF SHORT-TERM REFORMS – BY END 2016 

Design and documentation

1. Develop guidelines for minimum design 
documentation for building approval 
applications:

 » commencing with initial design 
documentation, with a view to expanding 
to maintenance documentation at a later 
stage, 

 » expanding to all classifications of building 
over time,

 » starting with voluntary compliance 
with a transition period for moving to 
mandatory within 6 months of release of 
the guidelines.

2. Consider including some aspects of advice 
on high-risk building elements (e.g. balconies 
over habitable spaces) in the existing pre-DA 
process to alert people to high-risk features 
and things that may be incompatible with 
building laws, with a view to expand the range 
of issues as resources and skills increase.

Stage inspection and on-site supervision

3. Develop guidelines for builders for supervision 
and critical hold points with the intention they 
will be adopted as codes of practice under the 
Building Act. 

4. Develop new provisions in the Building Act 
outlining the functions of the certifier and the 
purpose and scope of stage inspections, and 
supporting codes of practice. 

5. Enact regulations to require stage inspection 
information shortly after the inspection is 
complete. 

Builders and building surveyors licensing

6. Remove architectural and engineering 
qualifications from the mandatory 
qualifications schedule, with a transition 
period for applicants who have made an 
application prior to the commencement. 

7. After further consultation, implement a 
conditioning system for applicants with 
insufficient experience on residential 
buildings and revise mandatory qualifications 
in relation to evidence, critical stages and 
external verification of experience.  

8. Revise mandatory qualifications to specifically 
give the Registrar discretion not to consider 
references from builders with a poor compliance 
history or in relation to defective building work. 

9. Expand the written assessment prepared for 
the pilot for class C licensees to incorporate 
additional subjects, and include random 
result validation, and create assessments for A 
and B class licence categories. 

10. Consider interviews conducted by the 
regulator for applicants that either do not 
meet the mandatory qualifications or have 
marginal results in the assessment only. 

11. Amend existing provisions for corporations, 
partnership and nominees eligibility in the 
Construction Occupations (Licensing) Act and 
Regulation to clarify their roles and obligations.

12. Expand the scope of the existing power to 
declare mandatory qualifications to include 
qualifications for all entities that may apply for 
a licence i.e. corporations and partnerships as 
well as individuals.

13. Require additional information in relation to 
the nominee and their understanding of their 
role and eligibility for appointment at the time 
of application. 

14. Revise operational policies and educational 
materials to reflect the intention of the law 
in relation to the corporation/partnership’s 
responsibility to supervise their nominees and 
the work under its licence. 



70        Improving the ACT Building Regulatory System Consultation Report

15. Develop and implement a pre-application 
assessment for building surveyors licence 
applicants and for licensees who have 
transferred from other jurisdictions. 

16. Develop and make available an online course 
for building surveyors operating or intending 
to operate under the ACT’s building regulatory 
system. 

17. Provide a new ground for occupational 
discipline that the licensee is, or has become, 
ineligible to hold a licence.

18. Amend provisions for automatic suspensions 
on loss of eligibility so that they do not 
end after 3 months but continue as long as 
the grounds for the suspension exist, if the 
licensee has not reported the circumstances 
to the Registrar.

Contracts for residential buildings and 
building work

19. Expand the existing statutory warranties to 
all private residential buildings or parts of 
buildings, including those above three storeys.

20. Amend the Building Act to allow regulations 
to prescribe requirement for contracts for 
residential building work. 

21. Enact a regulation to delineate agency 
agreements from a building contract for 
certain residential building work contracts. 

22. Develop and consult on standard terms, and 
standard information for a building contract 
including explanations of common variation 
clauses and their meaning. 

23. Consult further in relation to specific 
regulations for a progress payment model for 
certain residential building contracts based on 
payment only for work completed. 

24. To further assist to reduce phoenixing: 

• Expand the capacity for the Registrar to 
consider an applicant or licensee’s history, 
including the history of directors, partners and 
nominees, under other licences. 

• Introduce the ability for the Registrar and 
ACAT to consider whether a breach is relevant 
to multiple associated licences and take 
appropriate action in relation to those licences 
as well. 

• Increase reporting requirements for automatic 
suspension grounds. 

Project funding, payment claims and 
retentions

25. Increase reporting requirements for licensees 
in relation to insolvency.

26. Review the response to the recent federal 
inquiry on insolvency and results of trials of 
various models other jurisdictions and continue 
targeted consultation, with a view to either 
conducting an ACT trial to fill in any knowledge 
gaps if required, or implementing changes in 
the ACT if Commonwealth legislation is not 
supported/or has insufficient coverage. 

27. Review the effectiveness of ACT procurement 
arrangements for security of retentions held 
by contractors and progress payments on 
government projects.   

Alternative dispute resolution – 
residential buildings

28. Refine the proposed alternative dispute 
resolution model based on consultation 
feedback and conduct a second round of 
consultation on the detailed model. 

29. Consider adoption of new standards and 
tolerances for building-related disputes and 
complaints, including contractual disputes.

SUMMARY OF MEDIUM TERM 
REFORMS (DEPENDENT ON 
RESOURCES)  – BY END 2017

Stage inspection and on-site supervision

30. Complete implementation of the risk-based 
auditing and inspection system for regulated 
building certification and building work.

Builders and building surveyors licensing

31. Consider introduction of non-written forms 
of assessment after review of 6 months 
of operation of the written pre-licence 
assessment for licence applicants.  

32. Implement mandatory qualifications 
for corporate and partnership licences, 
potentially including financial assessment. 

33. Expand mandatory qualifications for new 
building surveyor licence categories to include 
completion of the online training course.

34. Expand licence renewal assessments for all 
licensees to include rechecking of eligibility 
and compliance history.
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35. Consult on findings of the review of the 
ACT building regulatory system in relation 
to licensing, licensing categories and 
‘contracting’ as a scope of work.

36. Consult on the findings of the review of the 
ACT building regulatory system in relation to 
insurance and practitioner accountability.

Contracts for residential buildings and 
building work

37. Consider expansion of rectification and other 
relevant powers to allow orders to be issued 
to people closely associated with an insolvent 
or ‘disappeared’ corporate licensee. 

38. Review federal inquiry findings on 
insolvencies in the construction industry and 
associated response, with a view to fill in any 
gaps in the system if required.

39. Consult on the findings of the review of the 
ACT building regulatory system in relation to 
building contracts and the residential building 
insurance system in the ACT.

Project funding, payment claims and 
retentions

40. Conduct trial of project/retention account 
model (if agreed and required). 

41. Review the Security of Payments system in the 
ACT.   

Other

42. Consider issues raised by stakeholders 
during consultation where supported by the 
findings of the review of the ACT building 
regulatory system.

– BY END 2017-18 

Alternative dispute resolution – 
residential buildings

43. Complete implementation of new dispute 
resolution model.

9.2 OWNERS CORPORATION 
NETWORK ACT 
SUBMISSION

The Owners Corporation Network ACT provided 
a detailed submission outlining a range of 
construction faults found in its members’ buildings 
and issues it considered needs examining and 
addressing, which include those issues already 
noted in the paper and the following:

• The broad range of defects found in residential 
apartment buildings, not only those related to 
water ingress, water- and weatherproofing. 

• Recognition that owners corporations and 
executive committees (EC), are largely made 
up of people with no building experience but 
have significant statutory duties. 

• Difficulties in executive committees obtaining:

 » timely information on defects from strata 
managers, claimed to be on privacy 
grounds with no recognition of the owners 
corporation right to the information.  

 » approval for expenditure on expert advice 
and being reliant on other parties that may 
have a conflict of interest and/or provide 
unsound advice to an EC.

• An urgent need for good information and 
education resources for unit owners and 
executive committees. The OCN stated it is 
more than willing to facilitate information 
sessions for owners in concert with 
government and professional organisations to 
help consumers educate themselves.

• The incorrect treatment of defects as strata 
insurance claims, and resultant effects on 
insurance premiums. 

• The conflict of interest arising when a real 
estate agencies is responsible for both selling 
and ongoing management of a property or 
where a developer and real estate business 
have business arrangements that are not 
transparent.
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• The fact that the owners corporation does not 
exist during the development process, offering 
possible solutions of:  

 » the developer novating its contract with 
the builder to the owners corporation 
when the developer departs the scene 

 » creating a virtual owners corporation is 
created during the building phase and is 
replaced by the owners corporation on 
completion or

 » a mandatory long term contract between 
the developer and the owners corporation 
for the rectification of common area faults.  

• It considered that “The most significant 
problem for owners corporations is the added 
complexities of taking corporate action to 
discover defects, get advice, make decisions and 
enforce rights”, suggesting improvements not 
only to building laws but to those governing 
the granting and management of unit titles. 

• It considered that with promotion of more 
mixed use strata complexes (residential and 
commercial) the focus on residential will need 
to be extended to include the extra issues 
covering the common property components 
shared by both types of unit owner/
occupier. It recommended the Government’s 
consultancies on mixed use should be 
considered in these processes.

• The OCN also supported better sharing of 
information between building owners, OCNs 
and regulatory authority to identify higher risk 
practices or practitioners.

9.3 SUMMARY OF 
HOMEOWNERS’ 
SUBMISSIONS

Many submissions from homeowners did 
not address particular reform options and 
proposals but provided information about their 
experiences and what they perceived as the 
failures of the regulatory system and potential 
solutions. While some submissions and survey 
responses were provided in confidence, some 
which provide details of government complaints 
processes, were made as public submissions.   

Homeowners’ submissions described a wide array 
of administrative regulatory and industry issues 
including those listed below. In addition, some 
homeowners reported a significant loss of value of 
their property because of unresolved defects. 

• Being able to get a Certificate of Occupancy 
despite the building clearly not being compliant

• Poor installation and installation of damaged, 
defective or lower-performing products

• Difficulty in getting builders to return to 
complete or fix work, including requiring the 
threat of legal action for people to cooperate

• The attitude of government agencies 
to resident complaints, which included 
perceptions of being dismissed and a fear of 
upsetting builders

• Insufficient resourcing of government 
regulatory agencies 

• Contradictory or unclear advice from 
government investigators 

• No follow up on rectification orders when they 
are not complied with

• Certifiers not attending the site to inspect or 
not having the skills to carry out their job

• Minimal regulation of certifiers

• Difficulty getting the owners corporation 
or executive committee to engage with 
building defect issues and a reliance on strata 
managers to liaise with builders

• Differences in opinion of severity of defects 
(between laypeople and unit owners)

• Fixes only being a ‘band-aid’ fix to make the 
complaint go away but not providing a lasting 
solution

• Insufficient defect period in contracts for 
apartments (90 days)

• Lack of availability of information for 
strata property purchasers on their rights, 
obligations and responsibilities and who 
is responsible in law for a range of building 
issues

• Builders disregarding advice from specialists 
about products and systems

• Builders/developers delaying the release of 
building and insurance documents to owners 
corporations or not providing at all.

• The developer making decisions on the 
sinking fund before units are transferred and 
the end of the defect period.

• Very high costs of obtaining expert advice on 
defects. 

• The requirements for the OC to contract for 
rectification work under the insurance system 
instead of the insurer 
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• Confusion from the differing contract defect, 
rectification order, warranty and insurance 
periods.

• Disputes with insurers over what constitutes 
notice of a claim for defects

• Poor or incomplete documentation on the 
government building file. 

Anonymous Owners Corporation
“Poor material selection, poor installation 
practice, poor supervision, management and 
coordination of sub-contractors, and poor 
inspection and certification by those officials 
who are meant to protect us”. 

Apartment resident
“I believe it to be entirely reasonable for the 
buyer of a home – whether it be built as a single 
residence or a multi-storied apartment complex 
– to expect that the building and its various 
operating facilities will be ‘fit for purpose’… 
And here lies my concern. Are the certifiers 
sufficiently qualified to understand what ‘fit for 
purpose’ really means? Are they tough enough 
to argue for change with the builder”

…. “The question is: should the Owners have 
to carry the cost of an inadequate design of a 
service that was never ‘fit for purpose’?” 

Dual occupancy owner
“I lay the shared blame with the Regulatory 
Body’s for the litany of errors and delays 
and tardy enforcement.  I understand that 
staffing has been far less than adequate and 
workloads unmanageable so I must also 
lay blame with the ACT Government and 
budgeting.  It would also appear that the 
regulations were “dumbed down” in 1999.  I 
wonder how and why this was done”. 

Homeowner
“I accept that it simplistic to believe building 
standards were routinely superior in “the good 
old days” of Canberra, but having owned a 
house in Griffith, ACT, built in 1944, and now 
living in one in Yarralumla which is only 15 
years old, one thing is certain: our present 
house may be more thoughtfully designed 
and sited, with more clever materials and 
techniques used, however, it is not as well 
constructed as the government built Griffith 
home…which, when we sold it in 2001, had no 
structural problems whatsoever after 57 years. 
On the other hand, I am confident that our 
present home is unlikely to be standing as well 
in 25 years, let alone 57; and certainly now that 
land is more valuable than a building it is more 
likely to be pulled down before it falls down…

“Then…the local government thought it 
would be a good idea to allow the building 
industry to effectively self-regulate. This had 
no prospect of working. It was a stupid and 
naive social experiment, which flew in the 
face of ample evidence that self-regulation 
does not work in ANY endeavour, including in 
higher callings such as medicine or the law. 
An industry, or an individual for that matter, 
is never the best judge of its own case; self-
interest will always prevail…

“Doubtless the building industry will use any 
number of new or well-worn weasel words 
about “unnecessary red-tape and overheads, 
“streamlining the building process”, “reducing 
administration costs”, etc but these must not 
wash.  The plain fact is that the industry must 
be impartially and independently regulated 
and that every building must be subjected 
to mandatory inspection during all critical 
phases of a build by properly qualified and 
independent assessors – arm’s length from 
builders - who can report on and order 
remediation of substandard work before 
the next stage begins. This should be non-
negotiable if we are not to see more high rise 
structures that are so shoddily designed and 
built, so compromised, that remediation is 
simply unviable and uneconomic and they 
have to be demolished.” 
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